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SECURITIES ACT OF 1933 
Release No. 5693/March 22, 1976 


TEMPORARY SUSPENSION OF THE REGULATION B 
EXEMPTION OF PREMIER OIL & GAS, INC. 


The Securities and Exchange Commission has issued an 
order temporarily suspensing the Regulation B exemption 
from registration under the Securities Act of 1933 with 
regard to the public offering of fractional undivided working 
interests in oil and gas leases in the following Premier Oil & 
Gas, Inc. offering: 


Premium Oil & Gas, Inc.—Bohach No. 1, Borrego 
Creek Prospect (File No. 20-2115A1). 


The Commission has reason to believe that the exemption 
from registration afforded by Regulation B is unavailable 
because (1) this offering has been, or is being, made in viola- 
tion of the antifraud provisions of section 17 of the 
Securities Act of 1933 and section 10 of the Securities Ex- 
change Act of 1934, as amended, in that Premier Oil & Gas, 
Inc. while engaged in the offering, directly and indirectly 
made use of the means and instruments of transportation 
and communication in interstate commerce and of the 
means and instrumentalities of interstate commerce, and in 
connection with the offer and sale of this offering made to 
prospective purchasers and investors untrue statements of 
material facts and omitted to state material facts necessary 
to make the statements made, in light of the circumstances 

j under which they were made, not misleading; (2) this offer- 
ing sheet contained untrue statements of material facts and 
omitted to state material facts necessary in order to make 
the statements made, in light of the circumstances under 

. which they were made, not misleading; (3) Premier Oil & 
Gas, Inc. has not complied with the terms and conditions of 
Regulation B in that Premier Oil & Gas, Inc. did not comply 
with Rule 310(b) by failing to deliver copies of the offering 
sheet to the investors at or prior to the time of the initial 
offer; (4) Premium Oil & Gas, Inc. has not complied with the 
terms and conditions of Regulation B in that Premier Oil & 
Gas, Inc. did not comply with Rule 310(d) by failing to 
deliver copies of the offering sheet to the investors at least 
48 hours before the sale was made; (5) Premier Oil & Gas, 
Inc has not complied with the terms and conditions of 
Regulation B in that Premier Oil & Gas, Inc. did not comply 
with Rule 316(a)(i) by filing with the Commission a Form 1- 
G report which failed to contain the information called for by 
the form, in that some of the information submitted was in- 
accurate; and (6) Premier Oil & Gas, Inc. has not complied 
with the terms and conditions of Regulation B in that 
Premier Oil & Gas, Inc. did not comply with Rule 322 in that 
employees of Premier Oil & Gas, Inc. in that course of oral 
communications with prospective investors used language 
Stating or implying that the Commission has passed upon 
the merits of, or given its approval to, the securities offered 
or the terms of the offering. 





SECURITIES ACT OF 1933 
Release No. 5694/March 22, 1976 
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TEMPORARY SUSPENSION OF THE REGULATION B 
EXEMPTION OF SOUTHERN CRUDE OIL & GAS CO., INC. 


The Securities and Exchange Commission has issued an 
order temporarily suspending the Regulation B exemption 
from registration under the Securities Act of 1933 with 
regard to the public offering of fractional undivided working 
interests in oil and gas leases in the following Southern 
Crude Oil & Gas Co., Inc. offerings: 


Southern Crude Oil & Gas Co., Inc._—Southern Keel 
No. 1 (File No. 20-2117A1); Southern Crude Oil & 
Gas Co., Inc.—Southern Keel No. 2(File No. 20- 
2117A2). 


The Commission has reason to believe that the exemption 
from registration afforded by Regulation B is unavailable 
because (1) these offerings have been, or are being, made in 
violation of the antifraud provisions of section 17 of the 
Securities Act of 1933 and section 10 of the Securities Ex- 
change Act of 1934, as amended, in that Southern Crude Oil 
& Gas Co., Inc. while engaged in the offering, directly and in- 
directly made use of the means and instruments of transpor- 
tation and communication in interstate commerce and of the 
means and instrumentalities of interstate commerce, and in 
connection with the offer and sale of these offerings made to 
prospective purchasers and investors untrue statements of 
material facts and omitted to state material facts necessary 
to make the statements made, in light of the circumstances 
under which they were made, not misleading; (2) these 
offering sheets contained untrue statements of material 
facts and omitted to state material facts necessary in order 
to make the statements made, in light of the circumstances 
under which they were made, not misleading; and (3) 
Southern Crude Oil & Gas Co., Inc. has not complied with 
the terms and conditions of Regulation B in that Southern 
Crude Oil & Gas Co., Inc. did not comply with Rule 310(b) by 
failing to deliver copies of the offering sheets to the investors 
at or prior to the time of the initial offer. 





SECURITIES ACT OF 1933 
Release No 5695/March 23, 1976 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12240/March 23, 1976 


PUBLIC UTILITIES HOLDING COMPANY ACT OF 
1935 
Release No. 19437/March 23, 1976 


ACCOUNTING SERIES 
Release No 190/March 23, 1976 


NOTICE OF ADOPTION OF AMENDMENTS TO 
REGULATION S-X REQUIRING DISCLOSURE OF CERTAIN 
REPLACEMENT COST DATA 


A. General Statement 


In Securities Act Release No. 5608 issued August 21, 




















€ 
1975, the Commission proposed for comment amendments 
to Regulation S-X which would require footnote disclosure 
of certain financial data regarding current replacement cost. 
) These proposals were designed to enable investors to obtain 
more relevant information about the current economics of a 

; business enterprise in an inflationery economy than that 
$@ provided solely by financial statements prepared on the 
basis of historical cost. More than 350 letters of comment 

} have been received on the proposals and after giving these 
comments careful consideration, the Commission has deter- 

mined to adopt the proposals in somewhat revised form. In 

( addition, the Commission has decided to create an advisory 

( committee to assist its staff in providing guidance to 
ee registrants in the problems of implementing this new rule. 





The new rule as adopted requires registrants who have in- 

{ ventories and gross property, plant and equipment which 

* aggregate more than $100 million and which comprise 

more than 10% of total assets to disclose the estimated 

current replacement cost of inventories and productive 

capacity at the end of each fiscal year for which a balance 

6 @ sheet is required and the approximate amount of cost of 
sales and depreciation based on replacement cost for the 
two most recent full fiscal years. In addition, registrants are 
required to disclose the methods used in determining these 
amounts and to furnish any additional information of which 
management is aware and believes is necessary to prevent 
the information from being misleading. This information may 
Y ¥ & be presented either in a footnote to the financial statements 
or in a separate section of the financial statements following 

the notes. In either place, the information may be designated 


) | 2 as “unaudited.” 


In requiring these data, the Commission is aware that it is 

requiring companies to make disclosures of costs which can- 

a g not be calculated with precision. They must be estimated on 

the basis of numerous assumptions which may vary over 

time and from company to company and through the use of 

techniques which are not so fully developed that they can be 

standardized at the present time, if ever. This is because es- 

.  timates of current replacement cost must be made within 

the framework of each registrant's economic situation and 

se because there are difficult conceptual and empirical 

judgments which must be made in the light of different 

. specific factual circumstances in developing the data. 

Nevertheless, the Commission believes that such data are 

important.and useful to investors and are not otherwise ob- 

tainable. It feels that imprecision, if properly explained, will 

not make the data misleading. The Commission encourages 

registrants to supplement the required disclosures with in- 

ae formation which management believes will be helpful to in- 

vestors in understanding the impact of price changes and 
other current economic conditions on reported results. 


In recognition of the imprecise nature of the data, the Com- 
f mission is proposing for comment a “safe harbor” rule 
b designed to recognize in a rule the Commission's view that if 
4é such data have a reasonable basis, are prepared with 


\ reasonable care and in good faith and are presented with 
j adequate disclosure the data do not constitute an ‘untrue 


statement of a material fact” or a ‘“manipulative, deceptive 
or fraudulent device.” 
H i Decision not to Delay 


The Commission was urged by many commentators to delay 


the adoption of rules (or at least the effective date) until the 
means of compliance with the rules could be spelled out 
with precision. The Commission has concluded that such 
delay is not appropriate in general, although it has permitted 
a one year delay in effectiveness of the rule for mineral 
resources in the extractive industries. This was done in 
recognition of the particularly severe implementation 
problems for such assets and in the light of the expressed 
willingness of a leading trade association in the largest of 
these industries to undertake a major research effort within 
this year to resolve such problems. In addition, a one year 
delay has been permitted in effectiveness for foreign assets 
located outside the North American continent and the Euro- 
pean Economic Community if certain specific disclosures 
relating to such assets are made. 


The Commission's judgment that delay is not appropriate is 
based on a number of factors. First, it believes that under 
current economic conditions, data about the impact of 
changes in the prices of specific goods and services on 
business firms is of great significance to investors in 
developing an understanding of the current operations of 
any firm. While the current general rate of inflation has been 
reduced from 1974 levels, it is still at a level such that un- 
supplemented historical cost based data do not adequately 
reflect current business economics. Further, in an in- 
flationary economy specific costs and prices which may 
affect a business change more rapidly than the general price 
level. These factors make the impact of delay more severe 
than would be the case in a time of price stability. 


In addition, as a practical matter, it would never be possible 
for the Commission to anticipate every possible cir- 
cumstance that may be faced in the application of this new 
disclosure rule. This is particularly true since the rule covers 
new ground and requires subjective judgments in its applica- 
tion. Accordingly, the Commission believes that various ap- 
proaches taken in implementing the rule should be viewed 
as experimental, and that alternative approaches will be 
acceptable as long as the methods used are fully described 
and are applied in good faith and with reasonable care. 
There does not seem to be any persuasive reason, therefore, 
to deny these data to investors while experimentation in 
alternative techniques takes place. 


By requiring full disclosure of the approaches used and per- 
mitting considerable flexibility in the way in which the data 
are displayed, the Commission is confident that is has 
provided sufficient latitude so that registrants will be able to 
communicate effectively the meaning of the data to in- 
vestors. Registrants may, for example, present the data in 
supplemental financial statements, show estimates in terms 
of ranges rather than single.figures, and discuss the im- 
precisions inherent in the data. They may describe historical 
relationships between costs and selling prices, point out the 
cost savings and any incremental costs and changes 
economic lives associated with new equipment, indicate 
their plans for the replacement or non-replacement of 
assets, and present any other information which they believe 
will assist investors in understanding the impact of changing 
prices and inflation in general on the registrant. This may in- 
clude a discussion of possible favorable effects of inflation 
on the firm, such as the benefits from repaying debt in less 
valuable dollars and the possible benefits of operating 
leverage in an inflationary environment. 
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While certain standards and guidelines for application of this 
rule may be developed after experimentation has taken 
place, it is highly unlikely that a totally uniform set of 
procedures can ever be developed which will make the im- 
plementation of the rule a mechanical process. 


Creation of Advisory Committee to Assist in Implementation 


Nevertheless, the Commission recognizes that it is important 
that registrants receive guidance on implementation 
problems and that experience in this regard is shared. Ac- 
cordingly, it has determined to appoint an advisory com- 
mittee composed of persons working with the problems of 
implementation to meet on a regular basis with the staff of 
the Commission to consider problems raised by registrants 
in complying with the rule. The composition and procedures 
of this committee will be announced shortly. From these 
meetings and from its other experiences in dealing with 
registrants, the staff will publish staff accounting bulletins 
which set forth its judgments. The first staff accounting 
bulletin on this subject which responds to questions raised in 
letters of comment on the proposal and to problems arising 
from the staff's experience in participating in pilot programs 
by business firms is being published simultaneously with the 
issuance of this release. 


In addition to its own efforts, the Commission believes that it 
would be useful for industry groups and associations to con- 
sider specialized problems in the application of replacement 
cost concepts to their areas of interest. In this connection, 
such groups may undertake to develop specific price indices 
applicable to particular classes of assets and suggest uni- 
form industry-wide reporting approaches. The Commission 
staff would be willing to lend such assistance as it can to 
such efforts. 


Analysis of Costs and Benefits 


The release which accompanied the proposed rules 
specifically requested data as to the cost of compliance. 
Many respondents expressed concern about costs, but only 
a small number made specific estimates. Those estimates 
varied widely, and in general the cost estimates supplied by 
companies which had implemented replacement cost 
systems or undertaken pilot studies were substantially 
below those which had not. This suggests that as companies 
take steps to implement the rules adopted herein, they will 
find that the cost of compliance will be less than that es- 
timated. Nevertheless, the Commission recognizes that the 
cost of implementing this rule will be significant, particularly 
in the first year of preparing the necessary data. It also 
seems clear that the cost will be proportionately higher for 
small companies with less sophisticated accounting 
systems. 


The Commission has carefully considered the cost of im- 
plementation and weighed it against the need of investors 
for replacement cost information. It has concluded that in 
the case of companies of large size which generally have the 
largest public investor interest, the data are of such impor- 
tance that the benefits of disclosure clearly outweigh the 
costs of data preparation. In the case of smaller companies 
where the cost burden is proportionately greater and the ex- 
tent of public investor interest is proportionately less, the 
balance between economic costs and benefits is less clear. 
Accordingly, the Commission has determined initially to ex- 
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empt from the rule companies whose inventories and gross 
property, plant and equipment aggregate less than $100 
million. While it urges such companies to make appropriate 
disclosure of the effect of specific price changes and infla- 
tion in general on their operations, it is not at this time re- 
quiring them to make the specific disclosure required by this 
rule. As experience is gained with the costs of implementing 
the rule and the benefit of the information to investors, the 
Commission will consider the desirability of eliminating or 
amending the exemption. 


In addition, the Commission has concluded that companies 
whose inventories and gross properties comprise less than 
10% of total assets need not make the disclosure since in 
the case of such companies the effects of such disclosure on 
financial statements would generally be immaterial. 


Inclusion of Data 
Responsibility 


in Financial Statements and Auditor 


The Commission also asked for specific comment on 
whether the required data should be audited. Most com- 
mentators suggested that due to both cost considerations 
and the lack of articulated standards, it would be undesirable 
to require the replacement cost information to be audited. 
Many advocated that the data be removed from the financial 
statements and included elsewhere in annual reports and 
filings. 


In response to these comments, the Commission has con- 
cluded that the required data need not be audited and it ac- 
cordingly will permit the required information to be labeled 
“unaudited.” It does not believe, however, that the informa- 
tion should be removed from the financial statements. As it 
has previously stated,' it believes that significant financial 
disclosures about business operations during a _ period 
should generally be included in the financial statements for 
that period, and it does not see any compelling reasons for 
excluding this information. In a business world characterized 
by uncertainty, it is necessary to recognize that many es- 
timates based on subjective judgments must be included in 
financial statements and that appropriate means of describ- 
ing the uncertainties and the lack of precision in the data 
must be found.? 


While the original proposal required that the data be dis- 
played in a footnote, the Commission recognizes that in 
some circumstances the required data when supplemented 
by additional disclosures explaining the basis for its prepara- 
tion and other information deemed appropriate by manage- 
ment may be of considerable length and include substantial 
data. Both because of its length and its nature registrants 
may feel that it should not be included in the notes to the 
financial statements. Accordingly, the adopted -ule permits 
the disclosures either in the footnote or in a separate section 
of the financial statements which follows the notes and is 
appropriately labeled. If such a separate section is used, a 
brief cross reference in the notes (such as in the note on ac- 
counting policies) would be appropriate. 


The unaudited footnote or separate section of the financial 
statements containing the data will be a part of financial 
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statements reported on by independent accountants. Ac- 
cordingly, the independent accountant will be associated 
with the replacement cost information even though it is un- 
audited. The Commission urges the Auditing Standards Ex- 
ecutive Committee of the American Institute of Certified 
Public Accountants to develop appropriate standards 
applicable to the auditor in the case of such association. 


Non-Preemption of Financial Accounting Standards Board 


A number of those commenting upon the proposal ex- 
pressed concern that the rules if adopted would preempt the 
Financial Accounting Standards Board (FASB) and possibly 
the conclusions of the Commission's general study of finan- 
cial disclosure now under way. The Commission does not 
believe that these concerns are merited. 


In December 1974, the FASB issued an exposure draft of a 
statement which would require financial statements to in- 
clude supplemental data in which historical costs were ad- 
justed for changes in the general price level. In the Com- 
mission’s proposal, it noted that general price level ad- 
justments might be used either with historical cost or 
current replacement cost financial data. Accordingly, it did 
not and does not view its proposal as competitive with that 
of the FASB. In fact, in implementing the Commission's rule, 
some registrants may wish to use data regarding changes in 
the general price level as part of the analysis of reasons for 
changes in replacement costs. At the present time, however, 
the Commission does not propose to require the presenta- 
tion of data restated for changes in the general purchasing 
power of the monetary unit. 


Similarly, the Commission does not believe its new re- 
quirements prejudge any conclusions which may arise from 
the FASB’s study of the conceptual framework of financial 
statements. As it noted in its original proposal, the Commis- 
sion believes that fundamental changes in the basic accoun- 
ting model should come about only after careful study by the 
FASB. It believes that experimentation with replacement 
cost information of the sort that will result from the im- 
plementation of this rule will materially assist the FASB in 
its study as well as providing meaningful supplemental dis- 
closure to investors in the interim. 


Finally, the Commission does not feel that adoption of this 
rule will have any adverse effect on its own broad study of 
financial disclosure. One of the reasons for the study was the 
concern expressed by some that the Commission's re- 
quirements emphasized objective disclosure to the exclusion 
of relevant information. Certainly this rule will give the study 
group the opportunity to observe the response of registrants 
and investors to a requirement for non-precise subjective 
disclosure. The rule will of course be part of the total 
framework studied and its adoption at this time does not ex- 
clude it from consideration in the study. 


Non-inclusion of Other Current Cost and Value Data 


Some commentators on the proposed rule objected to its 
partial approach. They suggested that data be required con- 
cerning the current value of other assets and liabilities and 
the effect of inflation on monetary items held by the com- 
pany. The Commission recognizes that its rule is a limited 
one and does not deal either with all effects of inflation on 
financial position and operations, or with the current value of 


all assets and liabilities. Its primary objective, as articulated 
in the adopted rule, is to provide investors with meaningful 
additional information not otherwise available about the 
current economics of a business as a supplement to 
historical cost data. A secondary objective is to provide data 
about the current cost of inventories and productive capacity 
at the balance sheet date. These are the principal operating 
assets of many businesses. It is recognized that replacement 
cost does not always measure the current economic value of 


such assets, but in most cases it is a reasonable approxima- 
tion. 


The Commission views its rule as a first step in a process of 
providing more meaningful disclosure about current 
economic costs and values to investors. It believes that the 
rule will encourage meaningful experimentation with the 
various approaches to providing such information, and as 
noted above it will assist the FASB in addressing the broad 
conceptual and practical issues involved. 


The Commission also believes that the rule will provide in- 
vestors with significant data now unavailable about the 
effect of current economic conditions on the business. The 
effect of inflation on monetary assets and liabilities can be 
approximated from data now publicly available, and the 
current market value of marketable securities portfolios is 
required to be disclosed. With the additional data provided 
as a result of this rule, analysts and investors should be able 
to develop a number of different methods of analyzing 
economic results, such as estimating the return on new in- 
vestment, calculating rates of return on capital based on 
varying assumptions and developing alternative measures of 
economic results. 


The Commission cautions investors and analysts against 
simplistic use of the data presented. It intentionally deter- 
mined not to require the disclosure of the effect on net in- 
come of calculating cost of sales and depreciation on a 
current replacement cost basis, both because there are sub- 
stantial theoretical problems in determining an income 
effect and because it did not believe that users should be en- 
couraged to convert the data into a single revised net in- 
come figure. The data are not designed to be a simple road 
map to the determination of ‘true income.” In addition, in- 
vestors must understand that due to. the subjective 
judgments and the many different specific factual cir- 
cumstances involved, the data will not be fully comparable 
among companies and will be subject to errors of estima- 
tion. 


Legal Exposure of Registrants 


Finally, commentators expressed concern about the possible 
legal liabilities to which they would be exposed as a result of 
including data based on subjective judgments and es- 
timates. While the Commission believes that registrants are 
protected under the law as it now exists if such data have a 
reasonable basis, are prepared with reasonable care and in 
good faith and are accompanied by disclosure of the basis of 
their calculation and the imprecisions inherent therein, it has 
determined to propose an amendment to Rule 3-17 to make 
this clear. This proposal is being issued for comment (in 
Securities Act Release No. 5696) simultaneously with the 
adoption of these amendments to Regulation S-X. 
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Effect on Competition 


The Commission has considered the impact which the 
foregoing amendments to Regulation S-X would have upon 
competition and has concluded that the preparation and dis- 
closure of replacement cost information of the type in ques- 
tion to the public, including registrants’ competitors, will not 
significantly burden competition. In addition, the Commis- 
sion has concluded that requiring these disclosurers only by 
those companies whose inventories and gross property, 
plant and equipment aggregate $100 million or more, and 
whose total inventories and gross property, plant and equip- 
ment are 10% or more of its total assets, will not significant- 
ly burden the ability of such companies to compete with 
those which do not meet these criteria. In any event, the 
Commission has determined that any possible resulting 
burden will be far outweighed by, and is necessary and ap- 
propriate to achieve, the important benefits to investors dis- 
cussed herein. 


Effective Date of Regulation S-X Amendments 


The Commission has determined to make Rule 3-17 of 
Regulation S-X effective for financial statements covering 
fiscal years ending on or after December 25, 1976, with the 
exception that it shall not apply to the mineral resource 
assets of companies engaged in the extractive industries 
prior to fiscal years ending on or after December 25, 1977, 
nor shall it apply to the assets located outside the North 
American continent and the countries of the European 
Economic Community prior to fiscal years ending on or after 
December 25, 1977, provided that the historical cost and a 
description of any such assets excluded from the 
supplemental replacement cost data are disclosed. 


B. Amendments Adopted 


Regulation S-X. 


Rule 3-17. Current Replacement Cost Information. (New 
rule)Statement of Objectives. 


The purpose of this rule is to provide information to investors 
which will assist them in obtaining an understanding of the 
current costs of operating the business which cannot be ob- 
tained from historical cost financial statements taken alone. 
Such information will necessarily include subjective es- 
timates and it may be supplemented by additional dis- 
closures to assist investors in understanding the meaning of 
the data in particular company situations. A secondary pur- 
pose is to provide information which will enable investors to 
determine the current cost of inventories and productive 
Capacity as a measure of the current economic investment in 
these assets existing at the balance sheet date. 


Exemption. This rule shall not apply to any person where the 
total of inventories and gross property, plant and equipment 
(i.e., before deducting accumulated depreciation, depletion 
and amortization) as shown in the consolidated balance 
sheet at the beginning of the most recently completed fiscal 
year is less than $100 million or where the total of inven- 
tories and gross property, plant and equipment is less than 
10 percent of the toal assets of the person as shown in the 
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consolidated balance sheet at the beginning of the most 
recently completed fiscal year. 


The information set forth below shall be shown in a note to 
the financial statements or as part of a separate section of 
the financial statements following the notes. The note or the 
separate section may be designated ‘‘unaudited.” 


(a) The current replacement cost of inventories at each fiscal 
year end for which a balance sheet is required shall be 
stated. If current replacement cost exceeds net realizable 
value at that date, that fact shall be stated and the amount 
of the excess disclosed. 


(b) For the two most recent fiscal years, state the ap- 
proximate amount which cost of sales would have been if it 
had been calculated by estimating the current replacement 
cost of goods and services sold at the times when the sales 
were made. 


(c) State the estimated current cost of replacing (new) the 
productive capacity together with the current depreciated 
replacement cost of the productive capacity on hand at the 
end of each fiscal year for which a balance sheet is required. 
For purposes of this rule, assets held under financing leases 
as defined in Rule 3-16(q) shall be included in productive 
capacity. In the case of any major business segments which 
the company does not intend to maintain beyond the 
economic lives of existing assets, the disclosures set forth in 
Rules 3-17(c) and (d) are not required provided full dis- 
closure of the facts, amounts and circumstances is made. 


(d) For the two most recent fiscal years, state the ap- 
proximate amount of depreciation, depletion and amortiza- 
tion which would have been recorded if it were estimated on 
the basis of average current replacement cost of productive 
capacity. For purposes of this calculation, economic lives 
and salvage values currently used in calculating historical 
cost depreciation, depletion or amortization shall generally 
be used. For assets being depreciated, depleted or amortized 
on a time expired basis, the straight-line method shall be 
used in making this calculation. For assets depreciated, 
depleted or amortized on any other basis (such as use), that 
basis shall be used for this calculation. 


(e) Describe the methods used in determining the amounts 
disclosed in items (a) through (d) above. Describe what con- 
sideration, if any, was given in responding to items (a) and 
(b) to the related effects on direct labor costs, repairs and 
maintenance, utility and other indirect costs as a result of 
the assumed replacement of productive capacity. Where the 
economic lives or salvage values currently used in historical 
cost financial statements are not used in (d) above, an ex- 
planation of other bases used and the reasons therefor shall 
be disclosed. If depreciation, depletion or amortization ex- 
pense is a component of inventory costs or cost of sales, in- 
dicate that fact and cross-reference the answer for this item 
in item (b) in order to avoid potential duplication in the use 
of these data. 


(f) Furnish any additional information—such as the 
historical customary relationships between cost changes 
and changes in selling prices, the difficulty and related costs 
(such as those related to environmental regulations) which 
might be experienced in replacing productive capacity—of 
which management is aware and which it believes is 
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necessary to prevent the above information from being mis- 
leading. 


2“ ee 


This amendment to Regulation S-X is adopted pursuant to 
Sections 6, 7, 8, 10 and 19(a) of the Securities Act of 1933; 
Sections 12, 13, 15(d) and 23(a) of the Securities Exchange 
Act of 1934; and Sections 5(b), 14 and 20(a) of the Public 
Utility Holding Company Act of 1935. 


Rule 3-17 of Regulation S-X is effective for financial 
statements for fiscal years ending on or after December 25, 
1976, except that the rule shall be initially applicable to the 
mineral resource assets of registrants engaged in the extrac- 
tive industries and to registrants’ assets located outside the 
North American continent and the countries of the European 
Economic Community in financial statements for fiscal years 
ending on or after December 25, 1977; provided that the 
historical cost and a description of any such assets excluded 
from the supplemental replacement cost data are disclosed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5696/March 23, 1976 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12241/March 23, 1976 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19438/March 23, 1976 


NOTICE OF PROPOSED AMENDMENTS UNDER REGU- 
LATION S-X WITH RESPECT TO DISCLOSURE OF 
CERTAIN REPLACEMENT COST DATA IN NOTES TO 
FINANCIAL STATEMENTS 


Comment Deadline: May 31, 1976 
File No. S7-623 


The Securities and Exchange Commission hereby publishes 
for comment an amendment to Rule 3-17 of Regulation S- 
X, the adoption of which rule was concurrently announced in 
Accounting Series Release No. 190 (Release Nos. 33-5695, 
34-12240, 35-19437 (March 23, 1976). The proposed 
amendment would make clear that persons complying with 
the provisions of Rule 3-17 in disclosing current replace- 
ment cost information would not be deemed to have made 
an “untrue statement of a material fact’’ or a statement 
“false or misleading with respect to any material fact,” or to 
have engaged in or employed a “manipulative, deceptive, 
deceitful or fraudulent device, contrivance, scheme, course 
of business transaction, act of practice’ as those terms are 
used in the Securities Act, Securities Exchange Act (‘Ex- 
change Act’), or the Public Utility Holding Company Act 


(“Holding Company Act’) or rules and regulations 
thereunder. 


The Commission has proposed this amendment because of 
the imprecise nature of replacement cost information and its 
desire to encourage the development and disclosure of such 
information in good faith. In effect. the amendment would 
create a ‘safe harbor,” insulating persons from liability un- 
der the federal securities laws if, at the time they disclosed 
current replacement cost information in compliance with the 
provisions of Rule 3-17 of Regulation S-X, such information 
(1) had been prepared with reasonable care, (2) had a 
reasonable factual basis and represented management's 
good faith judgment, and (3) was accompanied by a state- 
ment which disclosed the basis upon which such informa- 
tion was calculated and the imprecisions inherent therein. Of 
course, unless management had disclosed all information of 
which it was aware and which it believed was necessary to 
prevent current replacement cost information from being 
misleading, the requirements of Rule 3-17(f) of Regulation 
S-X would not be satisfied, and the ‘‘safe harbor’ would not 
be available. If the rule is adopted, the Commission would 
evaluate the desirability of the “safe harbor’ from time-to- 
time as its experience under Rule 3-17 increases. 


The text of the proposed amendment is as follows: 


PROPOSED AMENDMENT TO RULE 3-17 OF REGU- 
LATION S-X 


Rule 3-17 of Regulation S-X shall be amended by adding: 


* * # # *# 


(g) Current replacement cost information disclosed in 
accordance with the requirements of this rule shall be 
deemed not to be an ‘untrue statement of a material 
fact,” a statement ‘false or misleading with respect to 
any material fact’ or a “manipulative, deceptive or 
fraudulent device, contrivance, scheme, course of 
business, transaction, act or practice, as those terms 
are used in the Securities Act of 1933, the Securities 
Exchange Act of 1934, or the Public Utility Holding 
Company Act of 1935, or rules and regulations 
thereunder, if such information, at the time dis- 
closed— 


(1) Had been prepared with reasonable care; 


(2) Had a reasonable factual basis and represented 
management's good faith judgment; and 


(3) Was accompanied by a statement which dis- 
closed the basis upon which it was calculated and 
the imprecisions inherent therein. 


Ge ce ee Ae 


The Commission has proposed the foregoing amendment 
pursuant to its authority under Section 19(a) of the 
Securities Act of 1933, Sections 3(b) and 23(a)(1) of the 
Securities Exchange Act of 1934, and Section 20 of the 
Public Utility Holding Company Act of 1935. In addition to 
the definitional authority provided therein, Section 19(a) of 
the Securities Act, Section 23(a)(1) of the Exchange Act, 
and Section 20(d) of the Holding Company Act Specifically 
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provide that no liability under those Acts “shall apply to any 
act done or omitted in good faith in conformity” with any 
rule or regulation of the Commission. 


Pursuant to Section 23(a)(2) of the Exchange Act, the Com- 
mission has considered the effect that the proposed amend- 
ment would have on competition and is not aware, at this 
time, of any burden that such amendment, if adopted, would 
impose on competition not necessary or appropriate in 
furtherance of the purposes of that Act. However, the Com- 
mission specifically invites comment as to the an- 
ticompetitive effects, if any, the proposal likely would 
engender. 


All interested persons are invited to submit their views and 
comments on the foregoing proposal, in writing, to George 
A. Fitzsimmons, Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549, on or before May 31, 
1976. Such communications should refer to File No. S7- 
623 and will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12233/March 19, 1976 


EXTENSION TO APRIL 15, 1976 OF PUBLIC COMMENT 
PERIOD WITH RESPECT TO PROPOSED AMENDMENTS 
TO THE UNIFORM NET CAPITAL RULE (RULE 15c3-1) 
PERTAINING TO THE TREATMENT OF TRANSACTIONS 
BY MARKET MAKERS IN LISTED OPTIONS 


In Securities Exchange Act Release No. 12148 (Feb. 26, 
1976), the Commission published proposed amendments to 
Rule 15c3-1, the uniform net capital rule, pertaining to the 
treatment of transactions by market makers in listed options. 
The Commission therein solicited public comment, especial- 
ly by way of impact studies and other appropriate statistical 
compilations, concerning whether these proposed 
amendments would provide adequate safeguards against 
market risks assumed by brokers and dealers who carry and 
guarantee the market maker accounts of specialists in listed 
options. The Commission stated that the public comment 
period with respect to these proposals would expire on April 
1, 1976. 


It has come to the Commission's attention that certain in- 
terested members of the public may require more time in 
which to complete impact studies which they have initiated 
in response to the Commission's sclicitation. The Commis- 
sion has determined that it is appropriate in the public in- 
terest to allow sufficient time for complete development of 
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these studies. Accordingly, the Commission hereby extends 
to Rule 15c3-1 proposed in Release No. 12148 from April 
1, 1976 to April 15, 1976. 


All comments should be addressed to George A. Fitzsim- 
mons, Secretary, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549, no later than 
April 15, 1976. Reference should be made to File No. S7- 
616. All comments received will be available for public in- 
spection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12234/March 19, 1976 


Admin. Proc. File No. 3-4705 
In the Matter of 


DAVID CANNARSA d/b/a 

DAVID CANNARSA INVESTMENTS 
P.O. Box 1705 

Muskogee, Oklahoma 


FINDINGS AND ORDERS 


In these broker-dealer proceedings under the Securities Ex- 
change Act of 1934, (Exchange Act) David Cannarsa (Can- 
narsa), a registered broker-dealer doing business as David 
Cannarsa Investments, a sole proprietorship, has, without 
admitting or denying the allegations in the order for 
proceedings, submitted an offer of settlement which the 
Commission has determined to accept. 


In his offer of settlement Cannarsa indicates that prior to 
resuming business he will undertake to retain independent 
duly licensed auditors who have had previous experience in 
the examination of the financial statements of other broker- 
dealers; create and keep current all books and records re- 
quired of him by the Exchange Act and Rule thereunder; and 
timely file all reports required of him by the Exchange Act 
and Rules thereunder. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that Cannarsa wilfully violated Section 
17(a) of the Exchange Act and Rules 17a-5 and 17a-11 
thereunder, and that it is in the public interest to impose the 
sanctions specified in the offer of settlement and to order 
compliance with the undertakings specified in the offer of 
settlement. 


Accordingly, IT 1S ORDERED THAT: 


1) The registration of Cannarsa as a broker-dealer be, 
and hereby is, suspended for a period of ninety (90) 
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days, effective at the opening of business on the 
second Monday after the date of this order; 


2) Cannarsa be, and he hereby is, suspended from 
association with any broker or dealer for a period of 
ninety (90) days, effective at the opening of business 
on the second Monday after the date of this order; and 


3) Cannarsa comply with the undertakings set forth in 
his offer of settlement. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT of 1934 
Release No. 12235/March 19, 1976 


The Securities and Exchange Commission (‘Commission’) 
announced that the temporary suspension of over-the- 
counter trading in the securities of Omega-Alpha, Inc. ("O- 
A") a Delaware corporation with principal executive offices 
located at 3100 LTV Tower, 1600 Pacific Avenue, Dallas, 
Texas 75201 will terminate at midnight (EST) on March 20, 
1976. 


The Commission initially suspended trading in the securities 
of O-A in order to permit time for dissemination of informa- 
tion concerning a proposed plan of reorganization under 
Chapter X of the National Bankruptcy Act filed in the U.S. 
District Court in Dallas, Texas and so that holders of O-A 
S%% subordinated debentures due July 15, 1988 (‘‘deben- 
tures’) who are being asked to tender their debentures to 
Valhi, Inc. (“Valhi’’), as well as holders of other securities of 
O-A, could consider such information. The Commission ini- 
tiated further suspensions of trading because of questions 
concerning O-A’s financial statements. 


The Commission cautions investors that in connection with 
the tender offer, the bankruptcy proceedings and in making 
investment decisions, the termination of the suspension 
should not be construed as meaning that the Commission's 
questions concerning the accuracy of information contained 
in O-A's financial statements, which information is con- 
tained in the tender offer materials of Valhi, have been 
resolved. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 


any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in question un- 
til such time as he has familiarized himself with said rule and 
is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation of 
said rule, the Commission will consider the need for prompt 
enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12236/March 22, 1976 


The Securities and Exchange Commission has issued a 
notice giving interested persons until April 5, 1976 to re- 
quest a hearing on an application by Reed Tool Company 
(the “Applicant’’), a wholly-owned subsidiary of Baker Tools, 
Inc., pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, for an order exempting the Applicant from the 
reporting requirements of Section 15(d) of that act. Since 
November, 1975, all of Applicant's outstanding securities 
have been owned by Baker, and the requested exemption 
relates only to the annual report on Form 10-K for 
Applicant's fiscal year ended December 31, 1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12237/March 22, 1976 


Admin. Proc. File No. 3-3811 
In the Matter of 


KENNETH KOOCK 
GEORGE LERNER 


ORDER IMPOSING REMEDIAL SACTIONS 


This is a remedial broker-dealer proceeding under the 
Securities Exchange Act. George Lerner, formerly the presi- 
dent and a part owner, of G. L. Equities Corp., and Kenneth 
Koock, formerly a vice-president of Amherst Securities 
Corp., have submitted offers of settlement which the Com- 
mission has determined to accept. Solely for the purpose of 
settling this proceeding without admitting or denying the 
allegations in the order for proceedings, respondents con- 
sent to the findings and sanctions below. 


On the basis of the order for proceedings and the offers of 
settlement, it is found that George Lerner willfully violated 
and willfully aided and abetted violations of Sections 5(a), 
5(b), 5(c) and 17(a) of the Securities Act and Section 10(b) 
of the Exchange Act and Rule 10b-5 thereunder and willfully 


SEC DOCKET/247 








aided and abetted violations of Sections 15(b) and 17(a) of 
the Exchange Act and Rules 15b-3, 17a-3 and 17a-4 
thereunder. It is also found that George Lerner failed to 
reasonably supervise other persons under his supervision 
with a view toward preventing violations of the Securities 
Act and the Exchange Act and the rules and regulations 
thereunder; and it is found that Kenneth Koock willfully 
violated and willfully aided and abetted violations of Section 
17(a) of the Securities Act and Section 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder. 


In view of the foregoing, it is in the public interest to impose 
the sanctions to which respondents have consented. 


Accordingly, IT IS ORDERED that George Lerner be, and he 
hereby. is, barred from association with any broker or dealer 
provided that after two years he may apply to become 
reassociated; and it is further 


ORDERED that Kenneth Koock be, and he hereby is, 
suspended from association with any broker or dealer for a 
period of twenty business days. 


This order shall be effective at the opening of business on 
the second Monday after the date of this order. 


For the Commission by the Secretary pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12238/March 22, 1976 


Admin. Proc. File No. 3-4513 
In the Matter of 


INVESTORS SECURITY CORPORATION 
Monroeville, Pennsylvania 


WILLIAM H. BROWN 
Gibsonia, Pennsylvania 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these broker-dealer proceedings under the Securities Ex- 
change Act of 1934, Investors Security Corp. (‘registrant’), 
a registered broker-dealer and William H. Brown, president 
of registrant, without admitting or denying the allegations in 
the Order for Proceedings, have submitted an Offer of 
Settlement which the Commission has determined to 
accept. 


On the basis of the Order for Proceedings and the Offer of 
Settlement, it is found that registrant and William H. Brown 
wilfully violated and wilfully aided and abetted violations of 
Section 17(a) of the Securities Act of 1933 and Sections 
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10(b) of the Securities Exchange Act of 1934 and Rule 10b- 
5 thereunder, and that it is in the public interest to impose 
the sanctions specified in the offer of settlement.’ 


Accordingly, IT 1S ORDERED that: 


(1) the registration of Investors Security Corp. as a 
broker-dealer, be and is hereby, revoked, as of the date 
of dismissal of the SIPC trustee appointed to liquidate 
registrant.” 


(2) William H. Brown, be, and he hereby is, barred 
from association with any broker or dealer; 


(3) this Order shall become effective at the opening of 
business on the second Monday after the date of this 
Order; and 


(4) Nothing in this Order shall have the effect of in- 
terfering with liquidation of Investors Security Corp. 
pursuant to the Securities Investor Protection Act of 
1970. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





‘The findings herein are not binding on any other respon- 
dent named in these proceedings. 


The SIPC trustee was appointed by order dated September 
15, 1975 in SEC v. Investors Security Corporation et al. 
(W.D.Pa., 1975), Civil Action No. 75-1036. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12239/March 22, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY THE 
NEW YORK STOCK EXCHANGE File No. SR-NYSE-76-20 


The New York Stock Exchange, Inc. submitted on March 16, 
1976 a proposed rule change under Rule 19b-4 to enable 
the Board of Directors to require any member registered as a 
specialist in one or more securities to act as an odd-lot 
dealer in such securities. 


Publication of the submission is expected to be made in the 
Federal Register during the week of March 22, 1976. In 
order to assist the Commission to determine whether to ap- 
prove the proposed rule change or institute proceedings to 
determine whether the proposed rule change should be dis- 
approved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Federa/ 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
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Capitol Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-NYSE-76-20. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission's Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be available at 
the principal office of the above-mentioned self-regulatory 
organization. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12240/March 23, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5695/March 23, 1976 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12241/March 23, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5696/March 23, 1976 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12242/March 23, 1976 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, NY 10005 


(SR-NYSE-76-2) 
ORDER APPROVING PROPOSED RULE CHANGE 


On January 13, 1976, the New York Stock Exchange, Inc. 
(the NYSE") filed with the Commission, pursuant to Sec- 
tion 19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (the “Act'’), as amended by Pub. L. No. 
94-29, 816 (June 4, 1975), and Rule 19b-4 thereunder, 
copies of a proposed rule change. The proposed rule change 


would replace existing NYSE Rule 394, and would prohibit 
members and member organizations of the NYSE 
(“Members”) from effecting transactions in the over-the- 
counter market in equity securities registered on the 
NYSE(‘‘listed stocks’), except that a member acting as 
agent would be permitted to effect a transaction in the over- 
the-counter market in a listed stock with a third market 
maker or nonmember block positioner, provided that such 
member assured that all public bids or offers on the NYSE’s 
specialist's book ("limit orders’’) at the time of the over-the- 
counter execution, or, if inquiry were made of the specialist 
immediately prior to the over-the-counter execution, all limit 
orders at the time of such inquiry, at prices equal to or better 
than the price at which the off-floor execution is effected 
(‘transaction price’) were satisfied at the transaction price. 


Notice of the proposed rule change, together with the text of 
the proposed rule change, was given by publication of a 
Commission Release (Securities Exchange Act Release No. 
12042 (January 23, 1976)) and by publication in the 
Federal Register (41 Fed. Reg. 5155 (February 4, 1976)). 
Interested persons were invited to submit written data, 
views and arguments concerning the proposal by March 15, 
1976.' The Commission has not received any comments 
concerning the proposed rule. On March 10, 1976, the 
Commission acknowledged the NYSE’s consent to an exten- 
sion, until March 24, 1976, of the time within which the 
Commission is required, under Section 19(b)(2) of the Act, 
15 U.S.C. 78(s)(b)(2), either to approve the proposed rule or 
to institute proceedings to determine whether the proposed 
rule should be disapproved.? 


The Commissicn finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular the requirements of Section 6 of 
the Act, the rules and regulations thereunder, and Rule 19c- 
Tt 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change referenced above 
be, and it hereby is, approved. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





‘Securities Exchange Act Release No. 12187 (March 10, 
1976). The original deadline for comments with respect to 
the proposed rule change was March 5, 1976. 


2/d. 


3 Beginning January 3, 1977, any provision of the proposed 
rule change which would limit the ability of a NYSE member 
acting as agent to effect transactions over-the-counter with 
a third market maker or nonmember block positioner in any 
equity security registered on the NYSE will be inconsistent 
with Rule 19c-1 under the Act and will be unenforceable to 
that extent. 


In addition, ‘‘public bids or offers’ are defined in paragraph 
(f)(2) of the proposed rule change to be limited price orders 
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entered on the specialist's book unless initiated by a 
member on the floor “ for his own account or for any ac- 
count in which he, his member organization or any affiliated 
person of his member organization has an interest.” Rule 
19c-1(b) did not specifically define the ‘‘public bids or offers 
entered on the specialist's book. .., as limited price orders” 
which exchange rules are permitted to protect. 


The Act refers to public bids or offers in certain other contexts. 
For example, the Act prohibits members, their associated 
persons and accounts over which members or associated 
persons exercise investment discretion from effecting tran- 
sactions on exchanges subject to specified exceptions, in- 
cluding an exception for transactions effected in compliance 
with Commission rules which yield priority, parity and 
precedence ‘to orders for the account of persons who are 
not members or associated with members of the exchange” 
(Section 11(a)(1)(G)(ii)). In addition, the Act mandates an 
opportunity, under certain conditions, for public orders to 
meet without the participation of a dealer (Section 
11A(a)(1)(C)(v)). The Commission is confident that the 
definition in the proposed rule change is intended to be and 
is consistent with the Act (although it does not exclude from 
the definition of “public bids or offers” transactions for ac- 
counts over which a member or an associated person exer- 
cises investment discretion or for the accounts of other per- 
sons, such as nonmember broker-dealers, who could be sub- 
jected to the prohibitions of Section 11(a) of the Act by 
operation of a Commission rule adopted pursuant to Section 
11(a)(2) of the Act). Since the Rule’s definition varies from 
the “public bid or offer’’ concept of the Act only in minor 
ways, and in view of the relatively short time during which 
the proposed rule can be in effect, the Commission has 
determined not to object to those variations. 


Of course, sorting out ‘public bids or offers’ from member 
orders generally (as well as orders for associated persons) 
may require some recordkeeping by the NYSE or specialists 
(by whatever means, including alteration of order slips 
presently in use) and other steps to ensure that ‘‘public”’ limit 
orders in the specialist’s book (within the Rule’s meaning as 
discussed above) can be distinguished readily from other 
limit orders. Furthermore, to the extent that the 
characteristics of a composite limit order book provide for 
protection of “public” limit orders, the Commission does not 
expect that “public” limit orders could be defined in the 
same manner as that term has been defined by the proposed 
rule change, and presently believes that a more narrowly cir- 
cumscribed definition will have to be adopted in that con- 
text. See Securities Exchange Act Release No. 12055 
(January 27, 1976) (41 Fed. Reg. 8036 and 41 Fed. Reg. 
8075 (1976)). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12243/March 23, 1976 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 
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(SR-Amex-76- 10) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 11, 1976, the American Stock Exchange, Inc. (the 
“Amex"’) filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the “Act’’), as amended by Pub. L. No. 94-29, 
§16 (June 4, 1975) and Rule 19b-4 thereunder, copies of a 
proposed rule change, governing the ability of members of 
the Amex to effect agency transactions otherwise than on 
the Amex. The proposed rule change was submitted in 
response to the adoption of Rule 19c-1 under the Act. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12200 (March 12, 1976)) and by publica- 
tion in the Federal Register (41 FR 11896 (March 22, 
1976)). Interested persons were invited to submit written 
data, views and arguments concerning the proposal by April 
6, 1976. The Commission has not received any comments 
concerning the proposed rule. 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular the requirements of Section 6 of 
the Act, the rules and regulations thereunder, and Rule 
19c)1.' 


On March 31, 1976, Rule 19c-1 under the Act, governing 
off-board trading by members of national securities ex- 
changes, becomes effective and renders inoperative existing 
off-board trading rules of national securities exchanges to 
the extent such rules are inconsistent with the requirements 
of Rule 19c-1. The Commission finds that it is necessary and 
appropriate in the public interest and for the protection of in- 
vestors that exchange rules governing off-board trading 
which are consistent with Rule 19c-1 under the Act be in 
place on that date; accordingly the Commission finds that 
there exists good cause for approving the proposed rule 
change prior to the thirtieth day after the date of publication 
of notice of filing thereof. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change referenced above 
be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





‘ Beginning January 3, 1977, any provision of the proposed 
rule change which would limit the ability of an Amex 
member acting as agent to effect transactions over-the- 
counter with a third market maker or nonmember block 
positioner in any equity security admitted to trading on the 
Amex will be inconsistent with Rule 19c-1 under the Act 
and will be unenforceable to that extent. 


In addition, “public bids or offers’’ are defined in the propos- 
ed rule change to be limited price orders entered on the 





@ 


te 


@ 











“@ 


& 


specialist's book unless initiated by a member on the floor 
“for his own account or for any account in which he, his 
member organization or any affiliated person of his member 
organization has an interest.” Rule 19c-1(b) did not 
specifically define the ‘public bids or offers entered on the 
specialist's book ...., as limited price orders” which ex- 
change rules are permitted to protect. 


The Act refers to public bids or offers in certain other contexts. 
For example, the Act prohibits members, their associated 
persons and accounts over which members or associated 
persons exercise investment discretion from effecting tran- 
sactions on exchanges subject to specified exceptions, in- 
cluding an exception for transactions effected in compliance 
with Commission rules which yield priority, parity and 
precedence ‘‘to orders for the account of persons who are 
not members or associated with members of the exchange” 
(Section 11(a)(1)(G)(ii)). In addition, the Act mandates an 
opportunity, under certain conditions, for public orders to 
meet without the participation of a dealer (Section 
11A(a)(1)(C)(v)). The Commission is confident that the 
definition in the proposed rule change is intended to be and 
is consistent with the Act (although it does not exclude from 
the definition of ‘‘public bids or offers’ transactions for 
accounts over which a member or an associated person 
exercises investment discretion or for the accounts of other 
persons, such as nonmember broker-dealers, who could be 
subjected to the prohibitions of Section 11(a) of the Act by 
operation of a Commission rule adopted pursuant to Section 
11(a)(2) of the Act). Since the Rule’s definition varies from 
the “public bid or offer’ concept of the Act only in minor 
ways, and in view of the relatively short time during which 
the proposed rule can be in effect, the Commission has 
determined not to object to those variations. 


Of course, sorting out “public bids or offers” from member 
orders generally (as well as orders for associated persons) 
may require some recordkeeping by the exchange or 
specialists (by whatever means, including alteration of order 
slips presently in use) and other steps to ensure that 
“public” limit orders in the specialist's book (within the 
Rule’s meaning as discussed above) can be distinguished 
readily from other limit orders. Furthermore, to the extent 
that the characteristics of a composite limit order book 
provide for protection of ‘public’ limit orders, the Commis- 
sion does not expect that ‘public’ limit orders could be 
defined in the same manner as that term has been defined 
by the proposed rule change, and presently believes that a 
more narrowly circumscribed definition will have to be 
adopted in that context. See Securities Exchange Act 
Release No. 12055 (January 27, 1976) (41 FR 8036 and 
41 FR 8075 (1976)). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12233/March 23, 1976 


In the Matter of 
New York Stock Exchange, Inc. 


11 Wall Street 
New York, Nw York 10005 


(SR-NYSE-76-19) 
ORDING APPROVING PROPOSED RULE CHANGE 


On March 15, 1976, the New York Stock Exchange, Inc. 
(the “NYSE”) filed with the Commission, pursuant to Sec- 
tion 19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (the ‘“Act’’), as amended by Pub. L. No. 
94-29, 816 (June 4, 1975) and Rule 19b-4 thereunder, 
copies of a proposed rule change, governing the ability of 
members of the NYSE to effect agency transactions in listed 
rights and bonds otherwise than on the NYSE. The proposed 
rule change was submitted in response to the adoption of 
Rule 19c-1 under the Act. 


Notice of the proposed rule change was given by publication 
of Securities Exchange Act Release No. 12215 (March 16, 
1976). Interested persons were invited to submit written 
data, views and arguments concerning the proposal within 
15 days of publication of the terms of substance of the 
proposed rule change in the Federa/ Register. Publication of 
the terms of substance of the proposed rule change is ex- 
pected to be made in the Federa/ Register during the week 
of March 22, 1976. The Commission has not received any 
comments concerning the proposed rule. 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular the requirements of Section 6 of 
the Act, the rules and regulations thereunder, and Rule 
19c-1.' 


On March 31, 1976, Rule 19c-1 under the Act, governing 
off-board trading by members of national securities ex- 
changes, becomes effective and renders inoperative existing 
off-board trading rules of national securities exchanges to 
the extent such rules are inconsistent with the requirements 
of Rule 19c-1. The Commission finds that it is necessary and 
appropriate in the public interest and for the protection of in- 
vestors that exchange rules governing off-board trading 
which are consistent with Rule 19c-1 under the Act be in 
place on that date; accordingly the Commission finds that 
there exists good cause for approving the proposed rule 
change prior to the thirtieth day after the date of publication 
of notice of filing thereof. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change referenced above 
be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





' Beginning January 3, 1977, any provision of the proposed 
rule change which would limit the ability of an NYSE 
member acting as agent to effect transactions over-the- 
counter with a third market maker or nonmember block 
positioner in any equity security admitted to trading on the 
NYSE will be inconsistent with Rule 19c-1 under the Act 
and will be unenforceable to that extent. 
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in addition, ‘public bids or offers” are defined in the pro- 
posed rule change to be limited price orders entered on the 
specialist's book unless initiated by a member on the floor 
“for his own account or for any account in which he, his 
member organization or any affiliated person of his member 
organization has an interest.” Rule 19c-1(b) did not 
specifically define the “public bids or offers entered on the 
specialist's book..., as limited price orders’’ which ex- 
change rules are permitted to protect. 


The Act refers to public bids or offers in certain other con- 
texts. For example, the Act prohibits members, their 
associated persons and accounts over which members or 
associated persons exercise investment discretion from 
effecting transactions on exchanges subject to specified ex- 
ceptions, including an exception for transactions effected in 
compliance with Commission rules which yield priority, pari- 
ty and precedence ‘to orders for the account of persons who 
are not members or associated with members of the ex- 
change” (Section 11(a)(1)(G)(ii)). In addition, the Act man- 
dates an opportunity, under certain conditions, for public 
orders to meet without the participation of a dealer (Section 
11A(a)(1)(C)(v)). The Commission is confident that the 
definition in the proposed rule change is intended to be and 
is consistent with the Act (although it does not exclude from 
the definition of ‘‘public bids or offers’’ transactions for 
accounts over which a member or an associated person ex- 
ercises investment discretion or for the accounts of other 
persons, such as nonmember broker-dealers, who could be 
subjected to the prohibitions of Section 11(a) of the Act by 
operation of a Commission rule adopted pursuant to Section 
11(a)(2) of the Act). Since the Rule’s definition varies from 
the “public bid or offer’’ concept of the Act only in minor 
ways, and in view of the relatively short time during which 
the proposed rule can be in effect, the Commission has 
determined not to object to those variations. 


Of course, sorting out “public bids or offers’’ from member 
orders generally (as well as orders for associated persons) 
may require some recordkeeping by the exchange or 
specialists (by whatever means, including alteration of order 
slips presently in use) and other steps to ensure that 
“public” limit orders in the specialist's book (within the 
Rule’s meaning as discussed above) can be distinguished 
readily from other limit orders. Furthermore, to the extent 
that the characteristics of a composite limit order book 
provide for protection of ‘public’ limit orders, the Commis- 
sion does not expect that “public” limit orders could be 
defined by the proposed rule change, and presently believes 
that a more narrowly circumscribed definition will have to be 
adopted in that context. See Securities Exchange Act 
Release No. 12055 (January 27, 1976) (41 FR 8036 and 
41 FR 8075 (1976)). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12245/March 23, 1976 


In the Matter of 


Pacific Stock Exchange, Incorporated 
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618 South Spring Street 
Los Angeles, California 90014 


(SR-PSE-76-10) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 5, 1976, the Pacific Stock Exchange, Incor- 
porated (the “PSE”’) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (the “Act’), as amended by Pub. L. No. 
94-29, 816 (June 4, 1975) and Rule 19b-4 thereunder, 
copies of a proposed rule change, governing the ability of 
members of the PSE to effect agency transactions otherwise 
than on the PSE. The proposed rule change was submitted 
in response to the adoption of Rule 19c-1 under the Act. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12176 (March 8, 1976)) and by publication 
in the Federal Register (41 FR 10975 (March 15, 1976)). 
Interested persons were invited to submit written data, 
views and arguments concerning the proposal by March 30, 
1976. The Commission has not received any comments 
concerning the proposed rule. 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular the requirements of Section 6 of 
the Act, the rules and regulations thereunder, and Rule 
19c-1.' 


On March 31, 1976, Rule 19c-1 under the Act, governing 
off-board trading by members of national securities ex- 
changes, becomes effective and renders inoperative existing 
off-board trading rules of national securities exchanges to 
the extent such rules are inconsistent with the requirements 
of Rule 19c-1. The Commission finds that it is necessary and 
appropriate in the public interest and for the protection of in- 
vestors that exchange rules governing off-board trading 
which are consistent with Rule 19c-1 under the Act be in 
place on that date; accordingly the Commission finds that 
there exists good cause for approving the proposed rule 
change prior to the thirtieth day after the date of publication 
of notice of filing thereof. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change referenced above 
be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





' Beginning January 3, 1977, any provision of the proposed 
rule change which would limit the ability of a PSE member 
acting as agent to effect transactions over-the-counter with 
a third market maker or nonmember block positioner in any 
equity security admitted to trading on the PSE will be incon- 
sistent with Rule 19c-1 under the Act and will be unen- 
forceable to that extent. 
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In addition, ‘public bids or offers” are defined in the pro- 
posed rule change to be limited price orders entered on the 
specialist's book unless initiated by a member on the floor 
“for his own account or for any account in which he, his 
member organization or any affiliated person of his member 
organization has an interest.” Rule 19c-1(b) did not 
specifically define the ‘‘public bids or offers entered on the 
specialist's book..., as limited price orders’ which ex- 
change rules are permitted to protect. 


The Act refers to public bids or offers in certain other con- 
texts. For example, the Act prohibits members, their 
associated persons and accounts over which members or 
associated persons exercise investment discretion from 
effecting transactions on exchanges subject to specified ex- 
ceptions, including an exception for transactions effected in 
compliance with Commission rules which yield priority, pari- 
ty and precedence ‘‘to orders for the account of persons who 
are not members or associated with members of the ex- 
change” (Section 11(a)(1)(G)(ii). In addition, the Act man- 
dates an opportunity, under certain conditions, for public 
orders to meet without the participation of a dealer (Section 
11A(a)(1)(C)(v)). The Commission is confident that the 
definition in the proposed rule change is intended to be and 
is consistent with the Act (although it does not exclude from 
the definition of “public bids or offers’ transactions for 
accounts over which a member or an associated person ex- 
ercises investment discretion or for the accounts of other 
persons, such as nonmember broker-dealers, who could be 
subjected to the prohibitions of Section 11(a) of the Act by 
operation of a Commission rule adopted pursuant to Section 
11(a)(2) of the Act). Since the Rule’s definition varies from 
the “public bid or offer’ concept of the Act only in minor 
ways, and in view of the relatively short time during which 
the proposed rule can be in effect, the Commission has 
determined not to object to those variations. 


Of course, sorting out “public bids or offers’’ from member 
orders generally (as well as orders for associated persons) 
may require some recordkeeping by the exchange or 
specialists (by whatever means, including alteration of order 
slips presently in use) and other steps to ensure that 
“public” limit orders in the specialist's book (within the 
Rule’s meaning as discussed above) can be distinguished 
readily from other limit orders. Furthermore, to the extent 
that the characteristics of a composite limit order book 
provide for protection of ‘public’ limit orders, the Commis- 
sion does not expect that ‘public’ limit orders could be 
defined in the same manner as that term has been defined 
by the proposed rule change, and presently believes that a 
more narrowly circumscribed definition will have to be 
adopted in that context. See Securities Exchange Act 
Release No. 12055 (January 27, 1976) (41 FR 8036 and 
41 FR 8075 (1976)). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12246/March 23, 1976 


In the Matter of 


Midwest Stock Exchange, Inc. 


120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE-76-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 15, 1976, the Midwest Stock Exchange, Inc. (the 
“MSE") filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the ““Act’’), as amended by Pub. L. No. 94-29, 
816 (June 4, 1975) and Rule 19b-4 thereunder, copies of a 
proposed rule change, governing the ability of members of 
the MSE to effect agency transactions otherwise than on the 
MSE. The proposed rule change was submitted in response 
to the adoption of Rule 19c-1 under the Act. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12209 (March 16, 1976)) and by publica- 
tion in the Federal Register (41 FR 11906 (March 22, 
1976)). Interested persons were invited to submit written 
data, views and arguments concerning the proposal by April 
6, 1976. The Commission has not received any comments 
concerning the proposed rule. 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular the requirements of Section 6 of 
the Act, the rules and regulations thereunder, and Rule 19c- 
i A 


On March 31, 1976, Rule 19c-1 under the Act, governing 
off-board trading by members of national securities ex- 
changes, becomes effective and renders inoperative existing 
off-board trading rules of national securities exchanges to 
the extent such rules are inconsistent with the requirements 
of Rule 19c-1. The Commission finds that it is necessary and 
appropriate in the public interest and for the protection of in- 
vestors that exchange rules governing off-board trading 
which are consistent with Rule 19c-1 under the Act be in 
place on that date; accordingly the Commission finds that 
there exists good cause for approving the proposed rule 
change prior to the thirtieth day after the date of publication 
of notice of filing thereof. 


IT !S THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change referenced above 
be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





' Beginning January 3, 1977, any provision of the proposed 
rule change which would limit the ability of a MSE member 
acting as agent to effect transactions over-the-counter with 
a third market maker or nonmember block positioner in any 
equity security admitted to trading on the MSE will be in- 
consistent with Rule 19c-1 under the Act and will be unen- 
forceable to that extent. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12247/March 23, 1976 


In the Matter of 


Chicago Board Options Exchange, Inc. 
LaSalle at Jackson 
Chicago, Illinois 60604 


(SR-CBOE-76-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 2, 1976, the Chicago Board Options Exchange, 
Inc. (the CBOE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (the “Act’’), as amended by Pub. L. No. 
94-29, 816 (June 4, 1975) and Rule 19b-4 thereunder, 
copies of a proposed rule change, governing the ability of 
members of the CBOE to effect agency transactions 
otherwise than on the CBOE. The proposed rule change was 
submitted in response to the adoption of Rule 19c-1 under 
the Act. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12165 (March 4, 1976)) and by publication 
in the Federal Register (41 FR 10498 (March 11, 1976)). 
Interested persons were invited to submit written data, 
views and arguments concerning the proposai by March 26, 
1976. The Commission has not received any comments 
concerning the proposed rule. 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular the requirements of Section 6 of 
the Act, the rules and regulations thereunder, and Rule 19c- 
1 J 


On March 31, 1976, Rule 19c-1 under the Act, governing 
off-board trading by members of national securities ex- 
changes, becomes effective and renders inoperative existing 
off-board trading rules of national securities exchanges to 
the extent such rules are inconsistent with the requirements 
of Rule 19c-1. The Commission finds that it is necessary and 
appropriate in the public interest and for the protection of in- 
vestors that exchange rules governing off-board trading 
which are consistent with Rule 19c-1 under the Act be in 
place on that date; accordingly the Commission finds that 
there exists good cause for approving the proposed rule 
change prior to the thirtieth day after the date of publication 
of notice of filing thereof. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change referenced above 
be, and it hereby is, approved. 





' Beginning January 3, 1977, any provision of the proposed 
rule change which would limit the ability of a CBOE member 
acting as agent to effect transactions over-the-counter with 
a third market maker or nonmember block positioner in any 
equity security admitted to trading on the CBOE will be in- 
consistent with Rule 19c-1 under the Act and will be unen- 
forceable to that extent. 
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For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12248/March 23, 1976 


In the Matter of 


Boston Stock Exchange 
53 State Street 
Boston, Massachusetts 02109 


(SR-BSE-76-4) 
ORDER APPROVING PROPOSED RULE CHANGE 


On February 17, 1976, the Boston Stock Exchange (the 
“BSE") filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the ‘“Act’’), as amended by Pub. L. No. 94-29, 
§16 (June 4, 1975) and Rule 19b-4 thereunder, copies of a 
proposed rule change, governing the ability of members of 
the BSE to effect agency transactions otherwise than on the 
BSE.' The proposed rule change was submitted in response 
to the adoption of Rule 19c-1 under the Act. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12132 (February 23, 1976)) and by 
publication in the Federa/ Register (41 FR 8840 (March 1, 
1976)). Interested persons were invited to submit written 
data, views and arguments concerning the proposal by 
March 31, 1976. The Commission has not received any 
comments concerning the proposed rule. 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular the requirements of Section 6 of 
the Act, the rules and regulations thereunder, and Rule 19c- 
1 2 





‘On March 22, 1976, the BSE filed with the Commission an 
amendment to the proposed rule change to clarify the 
application of the proposed rule change to transactions in 
dually-traded securities which are traded on other national 
securities exchanges as well as on the BSE. 


? Beginning January 3, 1977, any provision of the proposed 
rule change which would limit the ability of a BSE member 
acting as agent to effect transactions over-the-counter with 
a third market maker or nonmember block positioner in any 
equity security admitted to trading on the BSE will be incon- 
sistent with Rule 19c-1 under the Act and will be unen- 
forceable to that extent. 
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On March 31, 1976, Rule 19c-1 under the Act, governing 
off-board trading by members of national securities ex- 
changes, becomes effective and renders inoperative existing 
off-board trading rules of national securities exchanges to 
the extent such rules are inconsistent with the requirements 
of Rule 19c-1. The Commission finds that it is necessary and 
appropriate in the public interest and for the protection of in- 
vestors that exchange rules governing off-board trading 
which are consistent with Rule 19c-1 under the Act be in 
place on that date; accordingly the Commission finds that 





In addition, ‘‘public bids or offers’ are defined in the pro- 
posed rule change to be limited price orders entered on the 
specialist's book unless initiated by a member on the floor 
“for his own account or for any account in which he, his 
member organization or any affiliated person of his member 
Organization has an interest.” Rule 19c-1(b) did not 
specifically define the “public bids or offers entered on the 
specialist's book..., as limited price orders’’ which ex- 
change rules are permitted to protect. 


The Act refers to public bids or offers in certain other con- 
texts. For example, the Act prohibits members, their 
associated persons and accounts over which members or 
associated persons exercise investment discretion from 
effecting transactions on exchanges subject to specified ex- 
ceptions, including an exception for transactions effected in 
compliance with Commission rules which yield priority, pari- 
ty and precedence “‘to orders for the account of persons who 
are not members or associated with members of the ex- 
change” (Section 11(a)(1)(G)(ii)). In addition, the Act man- 
dates an opportunity, under certain conditions, for public 
orders to meet without the participation of a dealer (Section 
11A(a)(1)(C)(v)). The Commission is confident that the 
definition in the proposed rule change is intended to be and 
is consistent with the Act (although it does not exclude from 
the definition of ‘‘public bids or offers’ transactions for ac- 
counts over which a member or an associated person exer- 
cises investment discretion or for the accounts of other per- 
sons, such as nonmember broker-dealers, who could be sub- 
jected to the prohibitions of Section 11(a) of the Act by 
operation of a Commission rule adopted pursuant to Section 
11(a)(2) of the Act). Since the Rule’s definition varies from 
the ‘public bid or offer’’ concept of the Act only in minor 
ways, and in view of the relatively short time during which 
the proposed rule can be in effect, the Commission has 
determined not to object to those variations. 


Of course, sorting out “public bids or offers” from member 
orders generally (as well as orders for associated persons) 
may require some recordkeeping by the exchange or 
specialists (by whatever means, including alteration of order 
slips presently in use) and other steps to ensure that 
“public” limit orders in the specialist's book (within the 
Rule’s meaning as discussed above) can be distinguished 
readily from other limit orders. Furthermore, to the extent 
that the characteristics of a composite limit order book 
provide for protection of ‘public’ limit orders, the Commis- 
sion does not expect that ‘public’ limit orders could be 
defined in the sarne manner as that term has been defined 
by the proposed rule change, and presently believes that a 
more narrowly circumscribed definition will have to be 
adopted in that context. See Securities Exchange Act 
Release No. 12055 (January 27, 1976) (41 FR 8036 and 
41 FR 8075 (1976)). 


there exists good cause for approving the proposed rule 
change prior to the thirtieth day after the date of publication 
of notice of filing thereof. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change referenced above 
be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12249/March 23, 1976 


In the Matter of 


New York Stock Exchange, Inc. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-76-5) 


NOTICE OF PROCEEDING TO CONSIDER DISAPPROVAL 
OF PROPOSED RULE CHANGE 


On January 21, 1976, the New York Stock Exchange, Inc. 
(“NYSE”) filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 U.S.C. 
78s(b)(1) (the ‘‘Act’’) as amended by Pub. L. No. 94-29, §16 
(June 4, 1975), and Rule 19b-4 thereunder, a proposed rule 
captioned the ‘Public Limit Order Protection Rule” 
(“PLOPR") to become effective on March 31, 1976. The 
PLOPR, if approved, would prohibit a NYSE member from 
effecting a transaction in a NYSE-listed security, either as 
principal or agent, on another national securities exchange, 
unless that member assured that all limit orders residing on 
the NYSE specialist's book were satisfied at the price of the 
transaction on the other exchange. 


On January 23, 1976, the Commission published the 
PLOPR for comment pursuant to Section 19(b)(1) of the 
Act.' Notice of that action was published in the Federa/ 
Register on February 4, 1976.2 On March 1,.1976, the Com- 
mission received the NYSE’s consent to an extension, until 
March 24, 1976, of the time within which the Commission 
is required, under Section 19(b)(2) of the Act, either to ap- 
prove the PLOPR or to institute proceedings to determine 
whether the PLOPR should be disapproved. On March 10, 
1976, the Commission acknowledged the NYSE’s consent 





‘ Securities Exchange Act Release No. 12041 (January 23, 
1976). 


2741 FR 5157 (1976). 
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and extended the time for submission of comments on the 
proposed rule change to March 15, 1976.5 


Background 


On June 4, 1975, the Securities Acts Amendments of 1975 
(the “1975 Amendments’) were signed into law. Section 
11A(c)(4)(A) of the Act, as added by the 1975 
Amendments, directs the Commission to review any and all 
rules of national securities exchanges which limit or condi- 
tion the ability of members to effect transactions otherwise 
than on such exchanges (“‘off-board trading rules’) in light of 
the effects on competition of such rules and of the purposes 
of the Act. The results of this review were reported to the 
Congress on September 2, 1975.* 


The Commission's report to Congress concluded that certain 
off-board trading rules, as then constituted, imposed 
burdens on competition which did not appear to the Com- 
mission to be necessary or appropriate in furtherance of the 
purposes of the Act. Therefore, in accordance with Section 
11A(c)(4)(A) of the Act, the Commission commenced a 
proceeding, pursuant to Section 19(c) of the Act, to deter- 
mine (i) the extent to which off-board trading rules do 
engender significant anticompetitive effects; (ii) whether, 
although such rules are anticompetitive, there are counter- 
vailing considerations which outweigh the need to abrogate 
or amend such rules at the present time; and (ili) whether 
such rules could be appropriately modified so as to further 
the purposes of the Act. 


In conjunction with its proceeding, the Commission held 
eight days of oral hearings, at which more than 1400 pages 
of testimony were recorded. In addition, the Commission 
received several hundred pages of written comments from 
members of the public as well as persons associated with 
the securities industry, academic institutions and govern- 
ment agencies. 


On December 19, 1975, the Commission announced that it 
had adopted Rule 19c-1 under the Act, effective March 31, 
1976, to reflect its determination that certain aspects of 
then existing exchange off-board trading rules imposed 
burdens on competition which could not be justified in terms 
of the regulatory objectives of the Act.® 


Rule 19c-1 provides that, on and after March 31, 1976, the 
rules of each national securities exchange shall provide that 
no rule, stated policy or practice of that exchange shall 
prohibit or condition, or be construed to prohibit, condition 
or otherwise limit, directly or indirectly, the ability of any 
member acting as agent to effect transactions on any other 
exchange or over-the-counter with a third market maker or 
non-member block positioner in any equity security which is 
listed on that exchange or to which unlisted trading 
privileges on that exchange have been extended ("exchange 
securities’). 


Paragraph (b) of Rule 19c-1 provides, however, that, 
notwithstanding the above prohibition, national securities 
exchanges may (but are not required to) maintain certain 
limited restrictions on agency transactions effected over- 
the-counter until January 2, 1977. Thus, Rule 19c-1 permits 
national securities exchanges to adopt, and maintain in 
effect until January 2, 1977, rules which assure that, either 
immediately before, simultaneously with or immediately 
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after execution of a transaction in any exchange security 
over-the-counter with a third market maker or nonmember 
block positioner, public bids or offers entered on the 
specialist's book, or any other limit order mechanism, as 
limited price orders at prices equal to or better than the 
transaction price are satisfied. 


Exchange Rule Filings 


Exchange rules limiting off-board trading during the interim 
period (March 31, 1976 to January 2, 1977) are permissible 
only if approved by the Commission pursuant to Section 
19(b)(2) of the Act. Thus, all national securities exchanges 
wishing to maintain off-board agency restrictions on and 
after March 31, 1976, are required to adopt either new off- 
board trading rules or amendments to their existing off- 
board trading rules and file their proposed rule changes with 
the Commission for approval. 


To date, the NYSE, the American Stock Exchange, and cer- 
tain regional securities exchanges, as well as the Chicago 
Board Options Exchange, have filed proposed rule changes 
designed to alter their off-board agency restrictions in con- 
formity with paragraph (b) of Rule 19c-1.6 The Commission 
has reviewed all of the proposed rule changes filed by 
national securities exchanges regarding off-board agency 
transactions effected over-the-counter, and has found that 
the proposed rule changes are consistent with the re- 
quirements of the Act and the rules and regulations 
thereunder applicable to national securities exchanges, and 
in particular the requirements of Section 6 of the Act, the 
rules and regulations thereunder, and Rule 19c-1. Accord- 
ingly, the Commission, by separate orders issued this date, 
has approved the proposed rule changes pursuant to Section 
19(b)(2) of the Act. 


The Commission has also reviewed the proposed PLOPR in 
light of the requirements of the Act, and in light of the com- 
ments received with respect to that proposal,’ and is 
currently unable to find that the proposed PLOPR is consis- 
tent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes. Accordingly, the Commission is instituting 
proceedings, pursuant to Section 19(b)(2) of the Act, to 
determine whether the proposed PLOPR should be disap- 
proved.® 


Grounds for Disapproval Currently Under Consideration 


A. Section 6(b) of the Act sets forth certain requirements for 
any exchange applying for registration as a_ national 
securities exchange. After registration, an exchange is re- 
quired to submit any proposed rule change to the Commis- 


sion for a determination that it is consistent with the Act and.- 


the rules and regulations thereunder. In the view of the 
Commission, a proposed rule change would not be consis- 
tent with the Act and the rules and regulations thereunder if, 
among other things, the Commission could not make the 
determinations required under Section 6(b) of the Act with 
respect to the rules of an exchange which included the 
proposed rule change prior to registration of an exchange. 
On that basis, the Commission has decided to give notice at 
this time, pursuant to Section 19(b)(2)(B) of the Act, of the 
following grounds under consideration for disapproval of the 
proposed PLOPR. 
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1. Section 6(b)(5) of the Act requires that the rules of 
national securities exchanges be designed to remove im- 
pediments to and perfect the mechanism of a free and open 
market and a national market system and not be designed to 
permit unfair discrimination between customers, issuers, 
brokers or dealers. By limiting the ability of NYSE members 
to effect transactions on regional exchanges, the proposed 
PLOPR would appear to be inconsistent with this require- 
ment. 


2. Section 6(b)(8) requires that the rules of national 
securities exchanges not impose any burden on competition 
not necessary or appropriate in furtherance of the purposes 


of the Act. The restrictions on NYSE members trading on 
other exchanges (whether as principal or agent) con- 
templated by the PLOPR represent burdens on competition 
which are similar (and, in many instances, identical) to those 
examined in the context of exchange off-board trading rules 
in Securities Exchange Act Release Nos. 11628 (September 
2, 1975) and 11942 (December 19, 1975).° For the reasons 
expressed in Securities Exchange Act Release No. 11942 
(announcing the adoption of Rule 19c-1 under the Act), 
those burdens on competition appear to be neither 
necessary nor appropriate in furtherance of the purposes of 
the Act.'° 





3 Securities Exchange Act Release No. 12187 (March 10, 
1976). 


* Securities Exchange Act Release No. 11628 (September 
2, 1975). 


° Securities Exchange Act Release No. 11942 (December 
19, 1975). 


® The following rule changes have been received: 


File Filing Publication 
Exchange No. Date Date 

New York Stock SR-NYSE-76-2 1/13/76 2/4/76 
Exchange, Inc. (41 FR 5155) 
Chicago Board SR-CBOE-76-5 3/2/76 3/11/76 
Options Exchange, Inc. (41 FR 10498) 
Pacific Stock SR-PSE-76-10 3/5/76 3/15/76 
Exchange Inc. (41 FR 10975) 
Boston Stock SR-BSE-76-4 2/17/76 3/1/76 
Exchange (41 FR 8840) 
American Stock SR-AMEX-76-10 3/11/76 3/22/76 
Exchange, Inc. (41 FR 11896) 
Midwest Stock SR-MSE-76-5 3/15/76 3/22/76 
Exchange, Inc. (41 FR 11906) 
New York Stock SR-NYSE-76-19 3/15/76 3/23/76 
Exchange, Inc. (41 FR 12101) 


7? The Commission has received five comment letters con- 
cerning the proposed PLOPR, including comment letters 
from the Boston, Midwest, PBW and Pacific Stock Ex- 
changes. All comments received indicated strong opposition 
to the proposed PLOPR. 


8 Institution of proceedings appears appropriate at this time 
in view of the substantial legal and policy issues raised by 
the PLOPR and does not necessarily indicate that the Com- 
mission has formulated any conclusions with respect to any 
of the issues involved. 


°See Securities Exchange Act Release No. 11628 
(September 2, 1975) at 14-32; Securities Exchange Act 
Release No. 11942 (December 19, 1975) at 5-7, 17, 29- 
30. 


'0 /d. at 17-46. For a discussion of relevant statutory objec- 
tives, see id. at 7-13. 
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B. Paragraph (a) of Rule 19c-1 sets forth the basic prohibi- 
tion with respect to exchange restrictions on off-board agen- 
cy transactions. That paragraph provides that 


no rule, stated policy or practice... shall prohibit or 
condition, or be construed to prohibit, condition or 
otherwise limit, directly or indirectly, the ability of any 
member acting as agent to effect transactions on any 
other exchange...in any equity security which is 
listed on the exchange or to which unlisted trading 
privileges on the exchange have been ex- 
tended... (emphasis added) 


Although paragraph (b) provides a temporary exemption 
from that general prohibition between March 31, 1976 and 
January 2, 1977, the exemption provided is only for rules 
restricting access to the third market and not for any other 
type of restriction. Accordingly, the PLOPR, by providing for 
restrictions on off-board agency transactions which are 
different from and more extensive than those permitted by 
paragraph (b), is, on its face, inconsistent with Rule 19c-1."' 


C. The proposed PLOPR, if approved, would require a NYSE 
member to clear the NYSE specialist's book not only when 
effecting an agency transaction on another national 
securities exchange, but also when effecting principal trans- 
actions on such exchanges. To the extent that the PLOPR 
would restrict the ability of NYSE members to act as a dealer 
on another national securities exchange, the proposed rule is 
contrary to the Commission’s decision in the Multiple 
Trading Case.'? In the Multiple Trading Case, the Commis- 
sion responded to an attempt by the NYSE to prohibit its 
members from acting as odd-lot dealers or specialists or 
otherwise effecting principal transactions in NYSE-listed 
securities on another national securities exchange by 
holding that such a prohibition constituted ‘an unreasonable 
and unjustified restraint upon interstate commerce,’’'? and 
that enforcement of the rules at issue would impair the func- 
tioning of the regional securities exchanges, and would 
adversely affect the nation’s trade and industry.'* 


D. Asa result of the Multiple Trading Case, the Commission 
ordered that the following language be added to the NYSE 
Constitution: 


... provided, however, that nothing herein contained 
shall be construed to prohibit any member, allied 
member or member firm... from or to penalize any 
such firm for, acting as an odd-lot dealer or specialist 
or other-wise publicly dealing for his or its own ac- 
count (directly or indirectly...) on another exchange 
located outside of the City of New York (of which such 
member, allied member or member firm...is a 
member), in securities listed or traded on such other 
exchange” (emphasis added).'® 


The proposed PLOPR rule is inconsistent with this provision 
of the NYSE Constitution.'® Even though the PLOPR’s re- 
quirement that NYSE members clear the NYSE specialist's 
book prior to or simultaneously with the effectuation of a 
transaction in a listed stock on a regional exchange does not 
constitute an absolute prohibition with respect to such 
transactions, the requirement of clearing the NYSE’s 
specialist's book (as well as the limit order mechanism on 
the regional exchange) certainly might deter NYSE members 
from seeking to effect such a transaction, and would appear 
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to “penalize” NYSE members effecting such transactions by 
increasing transaction costs and restricting flexibility to 
negotiate transactions in the best available market. 


Procedure 


Interested persons are invited to submit written data, views 
and arguments regarding the proposed PLOPR, including 
views as to whether the proposed rule may be inconsistent 
with the provisions of the Act and the rules and regulations 
applicable to national securities exchange (in addition to 
those cited herein), not later than April 21, 1976. In addi- 
tion, interested persons may submit a rebuttal to any other 
person's submission not later than May 1, 1976. 


Copies of the proposed rule change and all submissions will 
be available for inspection at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, D.C. 
Copies of the proposed rule change are also available at the 
principal office of the NYSE. Persons desiring to file written 
submissions or rebuttal statements should file six copies 
thereof with George A. Fitzsimmons, Secretary, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to File 
No. SR-NYSE-76-5. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





‘1 In submitting the proposed PLOPR, the NYSE indicated 
that the rule was being proposed because, in its view, the 
permission granted to exchanges in Rule 19c-1 to require 
that public limit orders on specialists’ books be satisfied dur- 
ing the interim period (March 31, 1976 to January 2, 1977) 
was not comprehensive in scope since it applied only in 
situations where off-board transactions were effected in the 
third market, but not when such transactions were effected 
on regional exchanges. If, as the Commission seemed to 
recognize in its release adopting Rule 19c-1, the protection 
of limit orders is a desirable goal, then, the NYSE argued, 
that protection should be provided in all cases where a 
NYSE member effects a transaction otherwise than on that 
exchange. The NYSE indicated that, in its view, the only way 
to ensure this complete protection (as well as consistency) 
was to adopt a rule providing that limit orders receive the 
same protection irrespective of the choice of market in 
which a particular transaction is effected. 


In considering the appropriate resolution of the issues raised 
by existing off-board trading rules, the Commission 
recognized that exchange members have been able to avoid 
limit orders entered on a specialist's book by effecting agen- 
cy orders on a regional exchange. The Commission also 
recognized that exchange members were effectively 
prohibited from by-passing the specialist's book if they 
chose to execute similar agency orders in the over-the- 
counter market. The Commission, however, after con- 
sidering proposed rules to replace then existing off-board 
trading rules which were similar to the PLOPR (see pro- 
posed Rules 19c-1 B and 19c-1 C, announced in 
Securities Exchange Act Release No. 11628 (September 2, 
1975)), indicated in adopting Rule 19c-1 that the solution to 
that disparity is not to require limit orders to be cleared prior 
to effecting a transaction on a regional exchange, but rather 





0@ 


«@ 


x 














\@ 


“@ 


to eliminate all restrictions on the ability of an exchange 
member to effect transactions otherwise than on an ex- 
change and through the creation of a composite book to 
provide nationwide protection for all limited price orders. 
See Securities Exchange Act Release No. 11942 (December 
19, 1975) at 44. 


Furthermore, in adopting Rule 19c-1 and by permitting ex- 
changes to continue to require public limit orders to be 
satisfied under certain narrowly circumscribed conditions 
until January 2, 1977, the Commission was not primarily 
concerned with providing substantive protection for limit 
orders during the interim period and, thus, make a rule 
change such as that proposed by the NYSE necessary. 
Rather, the Commission provided for a one-year period prior 
to eliminating exchange restrictions on over-the-counter 
agency transactions in the interests of providing time to the 
exchange community, members of exchanges and the 
securities industry at large to consider such adjustments in 
current ways of doing business and in the existing pattern of 
regulation as may be deemed appropriate in response to the 
rule, as well as to afford the securities industry and self- 
regulatory organizations an opportunity to exert their best 
efforts to achieve the prompt implementation of a composite 
book...to provide nationwide protection to limited price 
orders of public customers. 


Id. at 46. 


'2 In re Rules of the New York Stock Exchange, 10 SEC 270 
(1941). 


‘910 SEC 287 (1941). 
10 SEC 284 (1941). 


'5 Article XIV, Section 8, NYSE Constitution, as amended by 
10 SEC 270 (1941). 


'§ In this regard, Form 19b-4A provides that the Commission 
will not approve a proposed rule change prior to the time all 
action required to be taken under the constitution, articles of 
incorporation, by-laws, rules or instruments corresponding 
thereto of the self-regulatory organization have been com- 
pleted. See Form 19b-4A, General Instruction D. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12250/March 23, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY THE 
PACIFIC STOCK EXCHANGE, INCORPORATED 


(File No. SR-PSE-76-11) 


The Pacific Stock Exchange, Incorporated (‘PSE’) submitted 
on March 10, 1976 a proposal! (“Proposal”) pursuant to 
Rule 19b-4 under the Securities Exchange Act of 1934 to 
adopt a policy that would allow it to list options on the same 
underlying securities on which options are listed on other ex- 
changes, but to list options on each such undérlying security 


on a different four-month expiration cycle than the four- 
month cycle used for such underlying security by another ex- 
change. For example, PSE proposes that if another exchange 
lists options on a particular underlying security expiring in 
January, April, July, and October, PSE might list options on 
the same underlying security expiring in February, May, 
August, and November. Thus, if the Proposal were approved, 
exchange-listed options on each such underlying security 
selected by PSE would expire in eight, rather than four, 
months of the year. At any given time, with respect to each 
such underlying security, there would be available for trading 
exchange-listed options having six different expiration dates. 


The Proposal states that PSE would initially conduct alter- 
nate expiration month options trading on a pilot basis with 
options on ten underlying securities. (Specific securities and 
expiration months are set forth in the Proposal.) Depending 
on the results of such trading, PSE might, at a later date, 
propose to increase the number of options traded on an 
alternate expiration month basis. PSE has expressed the 
belief that alternate expiration month trading will provide 
greater flexibility to public investors and options traders, 
allowing the risk-spreading potential of options to be more 
fully utilized. 


Publication of the submission is expected to be made in the 
Federal Register during the week of March 29, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within 20 days 
from the date of publication in the Federa/ Register. Persons 
desiring to make written submissions should file six copies 
thereof with the Secretary of the Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference should 
be made to File No. SR-PSE-76-11. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission’s Public Reference Room, 1100 L Street. N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the Pacific Stock Exchange, Incor- 
porated. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12251/March 24, 1976 


INTERPRETATIONS OF SECTION 28(e) OF THE SE- 
CURITIES EXCHANGE ACT OF 1934; USE OF COMMIS- 
SION PAYMENTS BY FIDUCIARIES 


The Securities and Exchange Commission today called 
attention to practices that appear to be developing in the 
payment of brokerage commissions by fiduciary money 
managers. Those practices generally involve the payment to 
brokers of commissions, which are charged to the 
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beneficiaries’ accounts, to acquire brokerage services and, in 
addition, to pay fiduciaries’ bills for, or otherwise provide 
fiduciaries with, products and services which are readily and 
customarily available and offered to the general public on a 
commercial basis. Specifically, in recent months, there 
appear to have been an increasing number of arrangements 
under which fiduciaries have been procuring, among other 
things, newspapers, magazines and periodicals, directories, 
computer facilities and software, government publications, 
electronic calculators, quotation equipment, office equip- 
ment, airline tickets, office furniture and business supplies 


and causing brokers to pay the bills for such products. In. 


some cases, fiduciaries are suggesting that brokers pay all 
their operating expenses in return for commissions directed 
to those brokers. In addition, fiduciaries appear in some in- 
stances to be asking the broker, retained to effect a transac- 
tion for the account of a beneficiary, to “give up” part of the 
commission negotiated by the broker and the fiduciary to 
another broker designated by the fiduciary for whom the ex- 
ecuting or clearing broker is not a normal and legitimate cor- 
respondent. 


Suggestions have been made that such arrangements are 
permitted by Section 28(e) of the Securities Exchange Act of 
1934 (the “Act’’), which was enacted as part of the 
Securities Acts Amendments of 1975.' Section 28(e) 
provides generally that a money manager does not breach 
fiduciary duties under state or federal law solely by reason of 
his paying brokerage commissions in excess of the amount 
another broker-dealer would have charged if the manager 
determines in good faith that the commission is reasonable 
in relation to the value of brokerage and research services 
received. The Commission does not believe that Section 
28(e) would apply to arrangements of the type referred to 
above. 


Before the elimination of minimum exchange commission 
rates on May 1, 1975, many money managers chose 
brokers on the basis of superior execution and research ser- 
vices. Many brokerage firms had developed special research 
services as a means of competing for institutional business, 
and some money managers and brokers were concerned 
that, with the advent of competitive rates, money managers 
might be seen to be violating fiduciary duties if they caused 
a beneficiary's account to be charged more than the lowest 
commission available for a particular transaction and that 
that development would jeopardize the availability of 
research. The Congress concluded that general fiduciary 
principles did not contemplate that the lowest commission 
rate would necessarily be in the beneficiary's best interest, 
and it adopted Section 28(e) in order to assure money 
managers that, under a system of competitive commission 
rates, they might use reasonable business judgment in 
selecting brokers and causing accounts under management 
to pay commissions.” 


The term “brokerage and research services’, as used in 

Section 28(e)(1), is defined in Section 28(e)(3). As stated in 
the Senate Report, ‘the touchstone for determining when a 
service is within or without the definition of Section 28(e)(3) 
is whether it provides lawful and appropriate assistance to 
the money manager in the carrying out of his respon- 
sibilities." Furthermore, in order to be within that definition 
(and, therefore, within Section 28(e)), it was intended, 
among other things, that a research service paid for in com- 
missions by accounts under management be provided by the 
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particular broker which executed the transactions for those 
accounts. In its report, the Conference Committee stated: 


The conferees analyzed the possibility that the 
fiduciary provision would be asserted as a shield 
behind which the give-ups and reciprocal practices 
which were so notorious during the late 1960's could 
be reinstituted. The conferees believe the new 
language would not permit such a result. The provision 
agreed to provide[s] that a money manager may pay a 
broker or dealer an amount of commission, for that 
broker or dealer's executing a transaction, if the 
money manager determines that the services it 
receives from that broker or dealer justify the payment. 
The provisions have no application whatsoever to a 
situation in which payment is made by a money 
manager to one broker or dealer for services rendered 
by another broker or dealer [emphasis in original].* 


Section 28(e) is not authority for the proposition that money 
Managers may charge to beneficiaries’ accounts brokerage 
commissions calculated so that the broker may directly or 
indirectly provide to the money manager products and ser- 
vices, such as those referred to above, which are readily and 
customarily available and offered to the general public on a 
commercial basis. Nor may money managers, under the 
authority of Section 28(e), direct brokers employed by them 
to make “give up” payments. While Section 28(e) might, un- 
der appropriate circumstances, be applicable to situations 
where a broker provides a money manager with research 
produced by third parties, the money manager should be 
prepared to demonstrate the required good faith determina- 
tion in connection with the transaction. 


Since some of the practices and arrangements which have 
been brought to the Commission's attention may constitute 
fraudulent acts and practices by fiduciaries, brokers should 
recognize that their compliance with any direction or 
suggestion by a fiduciary which would appear to involve a 
violation of the fiduciary’s duty to its beneficiaries could im- 
plicate them in a course of conduct violating the anti-fraud 
provisions of the federal securities laws.® 


By the Commission. 


George A. Fitzsimmons 
Secretary 





‘Pub. L. No. 94-29 (June 4, 1975). 


* See Securities Act Amendments of 1975, Report of the 
Senate Comm. on Banking, Housing and Urban Affairs to 
Accompany S.249, S. Rep. No. 75, 94th Cong., 1st Sess. 
69-71 (1975); Securities Reform Act of 1975, Report of the 
House Comm. on Interstate and Foreign Commerce to Ac- 
company H.R. 4117, H.R. Rep. No. 123, 94th Cong., 1st 
Sess. 95 (1975); Securities Acts Amendments of 1974, 
Report to Accompany H.R. 5050, H.R. Rep. No. 1476, 93d 
Cong., 2d Sess. 92-94 (1974); and Securities and Exchange 
Commission, Statement on the Future Structure of the 
Securities Markets (February 2, 1972), 37 Fed. Reg. 5286 
(1972). 


3§. Rep. No. 94-75 at 71. Of course, research purchased 
with brokerage commissions for the purpose of resale rather 
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than assistance in money management would not be within 
the purview of Section 28(e) and, in any event, Section 
28(e) provides protection only in the case of brokerage and 
research services legitimately within its terms. Section 28(e) 
does not have any application to business practices not in- 
volving brokerage and research, such as business entertain- 
ment of customers. Federal and state laws continue to apply 
to such practices. See, e.g., Internal Revenue Code 88162, 
274 and regulations thereunder; Securities Exchange Act of 
1934, Section 10(b) and Rule 10b-5; Investment Company 
Act of 1940, Section 36; Moses v. Burgin, 445 F.2d 369 
(1st Cir.), cert. denied sub nom. Johnson v. Moses, 404 U.S. 
994 (1971); Fogel v. Chestnutt, F.2d (2d 
Cir. Dec. 30, 1975); Restatement (Second) of Agency, §312 
(1957); Restatement (Second) of Trusts §326 (1957); A. 
Scott, The Law of Trusts §326.2 (3d ed. 1967); G. G. 
Bogert, The Law of Trusts and Trustees 8901 (2d ed. 1962). 


* Securities Acts Amendments of 1975, Conference Report 
to Accompany S.249, Joint Explanatory Statement of the 
Comm. of Conference, H.R. Rep. No. 229, 94th Cong., 1st 
Sess. 108 (1975). 


5 See note 3, supra. Furthermore, where such acts or prac- 
tices (or culpable failures to act) occur within the jurisdiction 
of the United States, whether or not they cause injury to 
United States nationals or others, the anti-fraud provisions 
of the federal securities laws are applicable to such acts, 
practices, or culpable failures to act. See e.g., Bersch v. 
Drexel Firestone, Incorporated 519 F.2d 974 (2d Cir.), cert. 
denied sub nom. Bersch v. Arthur Andersen & Co., 96 S. Ct. 
453 (1975): /TT v. Vencap, Ltd., and Blackman, 519 F.2d 
1001 (2d Cir. 1975); See also Securities Exchange Act 
Release No. 11629 (Sept. 3, 1975), 40 Fed. Reg. 42252 
(1975). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12252/March 23, 1975 


Admin. 
Admin. 
Admin. 
Admin. 
Admin. 
Admin. 
Admin. 
Admin. 
Admin. 


File No. 3-3719 
File No. 3-3916 
File No. 3-4403 
File No. 3-4424 
File No. 3-4466 
File No. 3-4492 
File No. 3-4506 
File No. 3-4509 
File . 3-4547 


Proc. 
Proc. 
Proc. 
Proc. 
Proc. 
Proc. 
Proc. 
Proc 

Proc. 


In the Matter of 


A. P. MONTGOMERY & CO., INC. 
(8-10397) 


SEQUOIA PARTNERS 
SIERRA ASSOCIATES 
CLYDE W. ENGLE 
ROGER WESTON 
EUGENE PHELAN 
TAURUS, INC. 


TAURUS MANAGEMENT CORP. 
In the Matter of 


MILTON J. WALLACE 
JOSHUA L. BECKER 


In the Matter of 


LAIDLAW & CO., INC. 
(8-15798) 


LEO E. BROMBERG 

In the Matter of 
ALBERT HEGLUND, JR. 
In the Matter of 


WILLIAM NORTON & CO., INC. 
(8-11821) 


NORMAN POLTORACK 
In the Matter of 


GREGERSEN & CO., INC. 
(8-14932) 


ROBERT G. JOHNSON 
DENNIS R. STETTLER 


In the Matter of 


PARK SECURITIES, INC. 
(8- 16656) 


N. CARROLL MALLOW 
In the Matter of 


KENNETH BOVE & CO., INC. 
(8-12836) 


AARON SCHWINGER 
In the Matter of 


ASSOCIATED UNDERWRITERS, INC. 
(8- 15906) 


DAVID REX YEAMAN 
MICHAEL WILLIAM STRAND 


MEMORANDUM OPINION DIRECTING 
DISCONTINUANCE OF PROCEEDINGS 


After studying the briefs elicited by our orders of June 27, 
1975 (Securities Exchange Act Release No. 11500, 7 SEC 
Docket 284) and July 31, 1975 (Securities Exchange Act 
Release No. 11565, 7 SEC Docket 474), we have decided to 
discontinue all proceedings instituted under former Section 
15(b)(7) of the Securities Exchange Act with respect to per- 
sons who are not alleged to have been brokers or dealers, or 
persons associated with brokers or dealers, or persons seek- 


SEC DOCKET/261 








ing to become so associated. The determination is an exer- 
cise of administrative discretion. It reflects our conclusion 
that further proceedings in these matters at this time would 
be an improvident expenditure of limited regulatory 
resources. We do not reach the legal issues presented.' 


Our orders of discontinuance will be without prejudice to the 
institution of such other, further, and different proceedings 
founded on the allegations made in the orders that initiated 
these proceedings as we in our discretion may hereafter 
deem appropriate. 


Appropriate orders will issue in the various cases. 
By the Commission. 


George A. Fitzsimmons 
Secretary 





‘Compare Lee Petillon, Securities Exchange Act Release 
No. 11465 (June 12, 1975), 7 SEC Docket 148. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12253/March 24, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (’‘Exchange Act’) the temporary suspension of over- 
the-counter trading for the single ten-day period commen- 
cing at 11:55 a.m. (E.S.T.), on March 24, 1976, and ter- 
minating at midnight (E.S.T.), on April 2, 1976, of the 
securities of SUM Investment Corporation, a Utah corpora- 
tion with principal offices in Salt Lake City, Utah. 


The Commission suspended trading in the securities of SUM 
Investment Corporation because of questions concerning 
market activity in the company’s common stock and 
because of inadequate information available to the public 
concerning the current status of certain contracts and con- 
tract negotiations which will have a major effect on SUM 
Investment Corporation’s future operations. Neither the 
Commission nor its staff has made any statements concern- 
ing the current status of any contracts or contract negotia- 
tions purportedly having a major effect on SUM Investment 
Corporation’s future operation. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said Rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said Rule, he should not enter any quotation but immediate- 
ly contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain as to 
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what is required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in question un- 
til such time as he has familiarized himself with said Rule 
and is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation of 
said Rule, the Commission will consider the need for prompt 
enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12254/March 25, 1976 


Admin. Proc. File No. 3-4990 

In the Matter of 

Morton Schimmel, Esq. 

ORDER INSTITUTING PROCEEDINGS AND IMPOSING 
SANCTIONS PURSUANT TO RULE 2(e) OF THE 
COMMISSION’S RULES OF PRACTICE 


The Commission deems it appropriate to institute 


proceedings against Morton Schimmel (‘‘Schimmei’’) pur-. 


suant to Rule 2(e) of the Commission's Rules of Practice.' 
Accordingly, IT 1S HEREBY ORDERED that such 
proceedings be, and they hereby are, instituted. 


Schimmel has submitted an offer of settlement in these 
proceedings. Under the terms of his offer of settlement, 
Schimmel, without admitting or denying the factural asser- 
tions set forth herein, consents to the entry of the finding 
and the orders made herein. 


Background 


Technical Resources, Inc. (“TRI”) is a Nevada Corporation 
with its principal offices in Los Angeles, California. In or 
about September, 1969, TRI filed a registration statement 
with the Commission under the Securities Act of 1933, pur- 
suant to which 450,000 shares of its common stock were to 
be offered at $1.00 per share. On May 7, 1971, this 
registration statement was declared effective. Due to dif- 
ficulties in securing an underwriter and in order to up-date 
financial statements, TRI filed ten post-effective 
amendments to its registration statement between May, 
1971, and April, 1973. The last amendment was declared 
effective in April, 1973, after R. A. Wolf & Co. (Wolk & 





‘Rule 2(e), 17 CFR 201.(e) provides in part: 


(1) The Commission may deny, temporarily or per- 
manently, the privilege of appearing or practicing 
before it in any way to any person who is found by the 
Commission after notice of and opportunity for hear- 
ing in the matter (i) not to possess the requisite 
qualifications to represent others, or (ii) to be lacking 
character or integrity or to have engaged in unethical 
Or improper professional conduct, or (iii) to have 
willfully violated, or willfully aided and abetted the 
violation of any provision of the federal securities 
laws. ..or the rules and regulations thereunder.” 
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Co."’) had agreed in 1972 to act as underwriter in the offer- 
ing. 


The offering was scheduled to be closed at the offices of a 
New York bank on September 25, 1973. Although the 
prospectus stated that the offering was on a “best efforts;; 
basis, in order to create the illusion that the entire offering 
has been sold, 100,000 shares were purportedly 
“purchased” by Charles Hayward, TRI’s public relations ad- 
visor. The remaining 350,000 shares were sold to investors 
in the United States but were subsequently repurchased at a 
premium and sold to investors in Canada. The Commission 
has commenced proceedings against certain persons in- 
volved in this offering. See Securities and Exchange Com- 
mission v. Technical Resources, Inc., et al., (S.D.N.Y, 76 Civil 
Action No. 1111) and Litigation Release No. 7328 dated 
March 25, 1976. 


The Role of Respondent 


Schimmel is a practicing attorney in New York, New York. In 
the fall of 1972, he was retained by Wolk & Co. to prepare a 
letter of intent for the brokerage firm to act as the un- 
derwriter in the TRI offering. Under the terms of the letter, 
which was subsequently executed by Dr. Clyde Berg, Presi- 
dent of TRI, Wolk & Co. was to act as the underwriter on a 
“best efforts’ basis. During the remainder of 1972, 
Schimmel from time-to-time assisted TRI’s counsel in up- 
dating the prospectus and registration statement. 


On September 25, 1973, Schimmel held a pre-closing con- 
ference in his office, which was attended by Dr. Berg, John 
Brennan (TRI’s Secretary) and Hayward. The purpose of this 
meeting was to permit Schimmel to examine the various 
closing documents that were required by the underwriting 
agreement. Messrs. Brennan, Hayward, and Dr. Berg arrived 
without any of the required documents, however, and 
Schimmel undertook supervision of the hurried preparation 
and execution of the closing documents. 


Later that afternoon, Messrs. Schimmel, Hayward, Brennan 
and Dr. Berg went to the bank where they met with 
representatives of Wolk & Co. and Rosmar Corp., Ltd. 
(Rosmar’), a Canadian broker-dealer. Apparently without 
Schimmel’s knowledge, Rosmar had agreed with Wolk & 
Co. to purchase 350,000 shares of the offering only on the 
condition that the entire offering be sold despite the 
representation in the prospectus that the offering was to be 
on a “best efforts’ basis. The purported purchaser of the 
remaining 100,000 shares failed to appear, however, and 
the meeting was adjourned to the next day. The represen- 
tative of Rosmar returned to Canada, !eaving funds on 
deposit to purchase 350,000 shares and expecting that the 
closing would occur the next day. 


On September 26, 1973, Messrs. Brennan, Schimmel, 
Hayward and Dr. Berg again met with Mr. Wolk at the bank 
in an attempt to close the offering. Eventually, the person 
who was to purchase the 100,000 shares arrived, and 
Schimmel was asked if the transaction could be closed 
based on a check that was not certified. Schimmel stated 
that the check would not constitute payment for the shares. 
Thereafter, Dr. Berg advised Schimmel that something else 
could be worked out. 


Schimmel then left for lunch and upon his return was in- 


formed that the closing was ready to commence and that 
Mr. Hayward would purchase the 100,000 shares; however, 
Schimmel did not ask the source of Mr. Hayward’s funds 
and made no attempt to verify that the purchase money in 
fact existed. 


During the closing, Schimmel learned that the bank had 
entered into some type of escrow agreement which was 
passed among the parties to the closing, but which his client 
refused to let him examine. In fact, this document was an 
escrow agreement which revealed that the funds used by 
Hayward to ‘‘purchase” 100,000 shares of the offering were 
to come from the proceeds from the offering and that a 
$100,000 “kited’’ check was to be used to accomplish this. 
Had Schimmel inspected this document, he might have 
realized the fradulent nature of the closing. Without having 
been permitted to examine this document, Schimmel con- 
curred in the release of the 450,000 shares and the payment 
of commissions, including the payment of $13,500 to Wolk 
& Co. as its commission on the purported sale of 100,000 
shares of TRI common stock to Hayward. 


Finding 


Given the difficulties which had been encountered in con- 
nection with the closing, specifically with the purchase of 
the remaining 100,000 shares of the offering, and 
Schimmel’s awareness that a separate, escrow agreement 
had been entered into by the bank, which he was not per- 
mitted to examine but which was shown to the other parties 
at the closing, Schimmel was on notice of possible im- 
proprieties. Nonetheless, he concurred in the closing. The 
Commission finds that under all of the circumstances, 
Schimmel’s failure to satisfy himself as to the circumstances 
surrounding the purported purchase of 100,000 shares by 
Hayward amounted to improper professional conduct under 
Rule 2(e)(1)(ii) of the Commission’s Rules of Practice. 


Order 


After due consideration of all the circumstances, including 
the fact that Schimmel has never been the subject of any 
proceeding or action brought by or on behalf of the Commis- 
sion, and upon the recommendation of the staff, the Com- 
mission has determined to accept Schimmel's offer of settle- 
ment. 


Accordingly, IT IS FURTHER ORDERED that MORTON 
SCHIMMEL be, and hereby is, denied the privilege of prac- 
ticing before the Commission, provided, however, that 
Schimmel may apply for readmission after twelve months 
upon a proper showing of professional competence based 
on intervening professional training. 


By the Commission. 


George A. Fitzsimmons’ 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12255/March 25, 1976 
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Administrative Proceeding File No. 3-4989 
In the Matter of 


ROSMAR CORP., LTD. 
100 Adelaide Street W. 
Toronto 110, Canada 


ALBERT ALLISON 
100 Adelaide Street W. 
Toronto 110, Canada 


ALEXANDER FISHER 
120 Adelaide Street W. 
Toronto 110, Canada 


ORDER INSTITUTING PROCEEDINGS AND IMPOSING 
REMEDIAL SANCTIONS Q 


Having been advised of an impending enforcement action by 
the Commission, Rosmar Corporation, Ltd. (““Rosmar”), a 
registered broker-dealer, Albert Allison (‘Allison’), Rosmar’s 
president and principal shareholder, and Alexander Fisher 
(“Fisher”), a former officer and principal shareholder of 
Rosmar, have submitted offers of settlement pursuant to 
Rule 8 of the Commission's Rules of Practice. 


Solely for the purpose of these proceedings, Respondents 
Rosmar, Allison, and Fisher consent to the institution of this 
proceeding and to the findings made herein, without ad- 
mitting or denying those findings and to the sanctions im- 
posed by this order. 


Accordingly, IT |S ORDERED that proceedings pursuant to 
Section 15(b) of the Securities Exchange Act of 1934 be 
and hereby are instituted against said Respondents. 


On the basis of the offer of settlement, it is found that in or 
about September and October of 1973 in connection with 
an offering of the securities of Technical Resources, Inc. 
("TRI"), Respondents Rosmas, Allison, and Fisher: 
1. Failed to deliver prospectuses to purchasers and 
prospective purchasers of common stock of TRI in 
willful violation of Section 5 of the Securities Act of 
1933 (“Securities Act’’). 


2. In connection with the offer, purchase and sale of 
the common stock of TRI, made false and misleading 
statements of material facts and omitted to state 
material facts necessary to make the statements made 
not misleading concerning 


(a) the method of distribution of such securities, 
(b) the current and future price of such securities, 


(c) the existence of an aftermarket for such securities, 
and 


(d) the sue of the proceeds from the sale of such 
securities 


in willful violation of Section 17(a) of the Securities 
Act and Section 10(b) of the Securities Exchange Act 
of 1934 (‘Exchange Act’’) and Rule 10b-5 thereunder, 
and 
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3. Bid for and repurchased shares of TRI from the 
original purchasers thereof and made a market in the 
common stock of TRI during the distribution of such 
securities in willful violation of Section 10(b) of the Ex- 
change Act and Rule 10b-6 thereunder. 


In view of the foregoing, it is in public interest to impose the 
sanctions specified in the offers of settlement. 


Accordingly, IT 1S ORDERED that, 


1. Rosmar, a registered broker-dealer which was a member 
of the National Association of Securities Dealers, Inc. during 
the period in question and which thereafter resigned from 
such Association, 


(a) shall be suspended for a period of one year beginning on 
the date of the entry of this Order from engaging in any 
business as a securities broker or dealer in the United States 
or engaging in any transaction or transactions which if made 
would require registration with the Commission as a broker- 
dealer; 


(b) shall refrain for a period of two years from the date of 
the entry of the Order herein from engaging in any business 
as or acting as an underwriter of any public offerings, 
registered with the Commission pursuant to the Securities 
Act of 1933 or exempt from such registration pursuant to 
Regulations A or B thereunder; and 


(c) shall not reapply for membership in said Association 
without the prior consent of the Commission 


Nothing in subparagraphs (a) or (b) above shall be deemed 
to prohibit or restrict Rosmar during the specified periods 
from acting as an underwriter or as a broker-dealer in any 
other country or jurisdiction in which it may be licensed or 
permitted to transact such business, provided the perfor- 
mance of such activities does not require registration as a 
broker-dealer with the Commission. Despite the foregoing, it 
is provided that Rosmar may accept and execute outside the 
United States unsolicited orders it may receive from its 
United States customers provided that in the confirmations 
sent to such customers Rosmar shall, during the period 
referred to in paragraph 3(a) above, include a statement that 
Rosmar is not currently qualified to act as a broker-dealer in 
the United States. 


2. Rosmar shall not either as principal for its own account 
or as an agent for others sell or purchase any shares of 
Technical Resources, Inc. in the United States or to or from 
any United States citizen or resident (other than to or from 
Technical Resources, Inc. or any affiliate thereof) unless prior 
thereto Technical Resources, Inc. shall have filed and there 
shall have become effective either a new registration state- 
ment relating to said shares or a post-effective amendment 
to its registration statement No. 2-34531. 


3. Rosmar, directly or through any subsidiaries or affiliates 
shall not become associated with any _ broker-dealer 
registered under the Securities Exchange Act of 1934, with 
any investment advisor registered under the Investment Ad- 
visers Act of 1940, or with any investment company 
registered under the Investment Company Act of 1940 for a 
period of one year from the date of entry of the Order herein. 


4. Allison and Fisher shall be and hereby are suspended for 
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a period of one year beginning on the date of the entry of 
this Order from association with any broker-dealer 
registered under the Securities Exchange Act of 1934 other 
than Rosmar. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12256/March 25, 1976 


Admin. Proc. File No. 3-4506 
In the Matter of 

N. CARROLL MALLOW 

18 Dennis Drive 

New Rochelle, New York 


ORDER OF DISCONTINUANCE 


On the basis of Securities Exchange Act Release No. 12252 
(March 23, 1976), it is 


ORDERED that these proceedings be, and they hereby are, 
discontinued as to N. Carroll Mallow, and it is further 


ORDERED that such discontinuance be without prejudice to 
such other, further and different proceedings founded on the 
allegations in the order that instituted these proceedings as 
the Commission may in its discretion deem appropriate. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12257/March 25, 1976 


Admin. Proc. File No. 3-4509 
In the Matter of 

AARON SCHWINGER 

21 Garfield Avenue 

Clifton, New Jersey 


ORDER OF DISCONTINUANCE 


On the basis of Securities Exchange Act Release No. 12252 
(March 23, 1976), it is 


ORDERED that these proceedings be, and they hereby are, 
discontinued as to Aaron Schwinger, and it is further 


ORDERED that such discontinuance be without prejudice to 
such other, further and different proceedings founded on the 
allegations in the order that instituted these proceedings as 
the Commission may in its discretion hereafter deem ap- 
propriate. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12258/March 25, 1976 


Admin. Proc. File No. 3-4547 
In the Matter of 


DAVID R. YEAMAN 
4434 South Parkview Drive 
Salt Lake City, Utah 


MICHAEL WILLIAM STRAND 
777 East South Temple 
Salt Lake City, Utah 


ORDER OF DISCONTINUANCE 


On the basis of Securities Exchange Act Release No. 12252 
(March 23, 1976), it is 


ORDERED that these proceedings be, and they hereby are, 
discontinued as to David R. Yeaman and Michael William 
Strand, and it is further 


ORDERED that such discontinuance be without prejudice to 
such other, further and different proceedings founded on the 
allegations in the order that instituted these proceedings as 
the Commission may in its discretion hereafter deem ap- 
propriate. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12259/March 25, 1976 


Admin. Proc. File No. 3-3719 


In the Matter of 
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SEQUOIA PARTNERS 
SIERRA ASSOCIATES 
CLYDE W. ENGLE 
ROGER WESTON 

176 West Adams Street 
Chicago, Illinois 


TAURUS MANAGEMENT CORP. 
TAURUS, INC. 

EUGENE PHELAN 

120 Wall Street 

New York, New York 


ORDER OF DISCONTINUANCE 


On the basis of Securities Exchange Act Release No. 12252 
(March 23, 1976) it is 


ORDERED that these proceedings be, and they hereby are, 
discontinued as to Sequoia Partners, Sierra Associates, 
Clyde W. Engle, Roger Weston, Taurus Management Corp., 
Taurus, Inc. and Eugene Phelan; and it is further 


ORDERED that such discontinuance be without prejudice to 
such other, further and different proceedings founded on the 
allegations in the order that instituted these proceedings as 
the Commission may in its discretion hereafter deem ap- 
propriate. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12260/March 25, 1976 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities Ex- 
change Act of 1934 involving Windsor Planning Corp. 
(“Registrant”), a New Jersey broker-dealer, and Dominick 
Stabile (“Stabile”), president, secretary, treasurer and sole 
stockholder of Registrant. 


These proceedings are based upon allegations by the Com- 
mission's staff that Registrant wilfully violated, and Stabile 
wilfully aided and abetted violation of, the annual financial 
reporting requirements of the Securities Exchange Act of 
1934 in that Registrant (1) altering a copy of the accoun- 
tant’s certificate filed with Registrant's Form X-17A-5 for 
the calendar year 1973 by changing references to “1973” 
appearing on said certificate to read “1974” and attaching 
the altered certificate to Registrant's Form X-17A-5 for 
calendar year 1974 and (2) failed to timely file the above 
Form X-17A-5, in violation of the annual financial reporting 
requirements of the Securities Exchange Act of 1934. 


A hearing will be scheduled by further order to take evidence 
on the staff's allegations and to afford the respondents an 
opportunity to offer any defenses thereto, and for the pur- 
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pose of determining whether the allegations are true and, if 
so, whether any action of a remedial nature should be 
ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12261/March 25, 1976 


Admin. Proc. File No. 3-3916 
In the Matter of 


MILTON J. WALLACE 
2138 Biscayne Blvd. 
Miami, Florida 


JOSHUA L. BECKER 
2463 Pinetree Drive 
Miami Beach, Florida 


ORDER OF DISCONTINUANCE 


On the basis of Securities Exchange Act Release No. 12252 
(March 23, 1976), it is 


ORDERED that these proceedings be, and they hereby are, 
discontinued as to Milton J. Wallace and Joshua L. Becker, 
and it is further 


ORDERED that such discontinuance be without prejudice to 
such other, further and difference proceedings founded on 
the allegations in the order that instituted these proceedings 
as the Commission may in its discretion hereafter deem ap- 
propriate, and it is further 


ORDERED that the record made herein be admissable in any 
such further proceedings.’ 


By the Commission. 


George A Fitzsimmons 
Secretary 





‘See Siltronics, Inc., 41 S.E.C. 658, 661-662 (1963): A. 
Baruch & Company, 43 S.E.C. 13, 23 (1966). 





Securities Exchange Act of 1934 
Release No. 12262/March 25, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 ("Exchange Act’’) the temporary suspension of ex- 
change and over-the-counter trading for the ten day period 
commencing at 10:10 a.m. (EST) on March 25, 1976 and 
continuing through midnight (EST) on April 3, 1976 of the 
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securities of Presley Companies a California corporation with 
principal executive offices located at 4600 Campus Drive, 
Newport Beach, California 92660. 


The Commission ordered the trading suspension pending 
clarification of recent developments concerning the com- 
pany’s previously announced entry into the field of energy 
technology. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in question un- 
til such time as he has familiarized himself with said rule and 
is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation of 
said rule, the Commission will consider the need for prompt 
enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12263/March 25, 1976 


Admin. Proc. File No. 3-4492 
In the Matter of 


ROBERT G. JOHNSON 
2393 East Eastwood Boulevard 
Ogden, Utah 


DENNIS R. STETTLER 
890 Wood Street 
Ogden, Utah 


ORDER OF DISCONTINUANCE 


On the basis of Securities Exchange Act Release No. 12252 
(March 23, 1976), it is 


ORDERED that these proceedings be, and they hereby are, 
discontinued as to Robert G. Johnson and Dennis R. 
Stettler, and it is further 


ORDERED that such discontinuance be without prejudice to 
such other, further and different proceedings founded on the 
allegations in the order that instituted these proceedings as 


the Commission may in its discretion hereafter deem ap- 
propriate. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12264/March 25, 1976 


Admin. Proc. File No. 3-4466 
In the Matter of 

NORMAN POLTORACK 
100-18 De Kruif Place 
Bronx, New York 


ORDER OF DISCONTINUANCE 


On the basis of Securities Exchange Act Release No. 12252 
(March 23, 1976), it is 


ORDERED that these proceedings be, and they hereby are, 
discontinued as to Norman Poltorack, and it is further 


ORDERED that such discontinuance be without prejudice to 
such other, further and different proceedings founded on the 
allegations in the order that instituted these proceedings as 
the Commission may in its discretion hereafter deem ap- 
propriate. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12265/March 25, 1976 


Admin. Proc. File No. 3-4424 
In the Matter of 

ALBERT HEGLUND, JR. 
3026 38th Avenue, West 
Seattle, Washington 


ORDER OF DISCONTINUANCE 


On the basis of Securities Exchange Act Release No. 12252 
(March 23, 1976), it is 
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ORDERED that these proceedings be, and they hereby are, 
discontinued as to Albert Heglund, Jr., and it is further 


ORDERED that such discontinuance be without prejudice to 
such other, further and different proceedings founded on the 
allegations in the order that instituted these proceedings as 
the Commission may in its discretion hereafter deem ap- 
propriate, and it is further 


ORDERED that the record made herein be admissable in any 
such further proceedings. ' 


By the Commission. 


George A. Fitzsimmons 
Secretary 





‘See Siltronics, Inc., 41 S.E.C. 658, 661-662 (1963); A. 
Baruch & Company, 43 S.E.C. 13, 23 (1966). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12266/March 25, 1976 


Admin Proc. File No. 3-4403 
In the Matter of 

LEO E. BROMBERG 

607 North Sierra Drive 
Beverly Hills, California 


ORDER OF DISCONTINUANCE 


On the basis of Securities Exchange Act Release No. 12252 
(March 23, 1976), it is 


ORDERED that these proceedings be, and they hereby are, 
discontinued as to Leo E. Bromberg, and it is further 


ORDERED that such discontinuance be without prejudice to 
such other, further and different proceedings founded on the 
allegations in the order that instituted these proceedings as 
the Commission may in its discretion hereafter deem ap- 
propriate. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12267/March 25, 1976 


Admin. Proc. File No. 3-4509 
268/SEC DOCKET 


In the Matter of 


PROVIDENT SECURITIES, INC. 
New York, New York 


ORDER DISCONTINUING PROCEEDINGS 


The broker-dealer registration of Provident Securities, Inc. 
having been revoked (Securities Exchange Act Releases No. 
10951 (August 7, 1974), 4 SEC Docket 694), the Division 
of Enforcement moves to discontinue these proceedings. 


Accordingly, IT 1S ORDERED that these proceedings with 
respect to Provident Securities, Inc. be, and they hereby are, 
discontinued. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12268/March 25, 1976 


Administrative Proceeding File No. 3-4685 
In the Matter of 


DEWEY, JOHNSON & GEORGE, INC. and 
George E. George 

145 W. 58th Street 

New York, NY 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker dealer proceedings under the Securities Ex- 
change Act of 1934 ("Exchange Act’) respondent George E. 
George ("George”) has submitted an offer of settlement, 
without admitting or denying the allegations in the Order for 
Proceedings, which the Commission has determined to 
accept. In the offer of settlement, George undertook not to 
be associated with any broker or dealer, investment adviser 
or investment company in any capacity without prior Com- 
mission approval and in no event to seek such association 
for eighteen (18) months from the date of this Order. 


On the basis of the Order of Proceedings and the offer of 
settlement it is found that George willfully violated and 
willfully aided and abetted violations of Section 17(a) of the 
Securities Act of 1933 (‘Securities Act’) and Sections 10(b) 
and 17(a) of the Exchange Act and Rules 10b-5 and 17a-3 
thereunder in connection with the sale of the securities of 
Amalgamated Automotive Industries, Inc., and that it is in 
the public interest to impose the sanctions specified in the 
offer of settlement. 


Accordingly, IT IS ORDERED that: 


George shall comply with his undertaking not be associated 
with any broker or dealer, investment adviser or investment 
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company in any capacity without prior Commission ap- 
proval, and in no event shall he seek such association for a 
period of eighteen (18) months from the date of this Order. 


This order shall be effective at the opening of business on 
the second Monday after the date of this order. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12269/March 25, 1976 


The Securities and Exchange Commission today announced’ 


pursuant to Section 12(k) of the Securities Exchange Act of 
1934 ("Exchange Act’’) the temporary suspension of the 
over-the-counter trading in the common stock of Bekland 
Resources Corporation, of Fort Worth, Texas, for the ten-day 
period commencing at 11:55 a.m. (EST) on March 25, 1976 
and terminating at midnight (EST) on April 3, 1976. 


The suspension was ordered because of the unavailability of 
adequate and accurate information about the corporation's 
financial condition. To date the company has not been able 
to obtain a completed audit for its last fiscal year. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that pursuant to Rule 15c2-11 under the Exchange Act, no 
quotation may be entered, trades consummated or orders 
solicited unless and until they have strictly complied with all 
of the provisions of said rule. If any broker or dealer has any 
question as to whether or not he has complied with said 
rule, he should not enter any quotation or engage in any 
transaction but should immediately contact the Securities 
and Exchange Commission, Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain from 
entering quotations or engaging in other activities relating to 
the securities in question until such time as he has familiar- 
ized himself with said rule and is certain that all of its 
provisions have been met. If any broker or dealer enters any 
quotation or engages in any transaction which is in violation 
of said rule, the Commission will consider the need for 
prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 


Release No. 12270/March 25, 1976 


The Securities and Exchange Commission today announced 
pursuant to Section 12(k) of the Securities Exchange Act of 
1934 ("Exchange Act”) the temporary suspension of the 
over-the-counter trading in the securities of Energy Inter- 
national, Inc., (formerly Copper Lode Mines, Inc; Trade In- 
dustries, Inc. and Traco Corporation), a Nevada corporation, 
with principal executive offices at Suite 712, 2601 
Northwest Expressway, Oklahoma City, Oklahoma 73112 
for the single ten day period commencing at 11:55 a.m. 
(EST) on March 25, 1976 and terminating at midnight (EST) 
on April 3, 1976. 


The suspension was ordered because of the lack of any 
current and accurate financial information about the cor- 
poration and its apparent cessation of all business 
operations. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that pursuant to Rule 15c2-11 under the Exchange Act, no 
quotation may be entered, trades consummated or orders 
solicited unless and until they have strictly complied with all 
of the provisions of said rule. If any broker or dealer has any 
question as to whether or not he has complied with said 
rule, he should not enter any quotation or engage in any 
transaction but should immediately contact the staff of the 
Division of Enforcement, Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 15c2-11, 
he should refrain from entering quotations or engaging in 
other activities relating to the securities in question until 
such time as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any broker 
or dealer enters any quotation or engages in any transaction 
which is in violation of said rule, the Commission will con- 
sider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12271/March 25, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY THE 
PACIFIC STOCK EXCHANGE 
File No. SR-PSE-75-13 


The Pacific Stock Exchange submitted on December 31, 
1975 a proposed rule change under Rule 19b-4 to amend 
Subsection 1(c) of Exchange Rule X relating to customer age 
and signature recordkeeping requirements. 


Publication of the submission is expected to be made in the 
Federal Register during the week of March 29, 1976. In 
order to assist the Commission to determine whether to ap- 
proved the proposed rule change or institute proceedings to 
determine whether the proposed rule change should be dis- 
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approved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within thirty days from the date of publication in the Federa/ 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-PSE-75-13. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission's Public Reference Room, 1100 L Street. N.W., 
Washington, D.C. Copies of the filing will also be available at 
the principal office of the abovementioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19435/March 19, 1976 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 
New York, New York 10004 


(70-5822) 


NOTICE OF PROPOSED TRANSACTIONS CONCERNING 
AN EMPLOYEE STOCK PURCHASE PLAN 


NOTICE IS HEREBY GIVEN that American Electric Power 
Company, Inc. (‘AEP’), a registered holding company, has 
filed an application-declaration with this Commission pur- 
suant to the Public Utility Holding Company Act of 1935 
(“Act’’), designating Sections 6(a)(1), 7, 9(a)(1) and 10 of 
the Act and Rule 62 promulgated thereunder as applicable 
to the proposed transactions. All interested persons are 
referred to the application-declaration, which is summarized 
below, for a complete statement of the proposed transac- 
tions. 


AEP has, since 1955, maintained a series of Key Employee 
Stock Purchase Plans (“Plans”) to assist and encourage 
supervisory, administrative, managerial and professional 
employees of AEP or its subsidiaries to purchase stock of 
AEP. Plans adopted in 1955, 1959 and 1962 have been 
completed. Plans adopted in 1965, 1968 and 1973 are in 
force. AEP is now submitting for stockholder approval its 
1976 Plan ("Plan’), the subject of the present application. 
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AEP relied on Rule 48(b) under the Act to exempt its 
guarantee of the bank loans for employees, on which the 
Plan depends, from the requirement of Commission 
authorization under Sections 6 and 7 of the Act. A proposed 
amendment of Rule 48(b) (HCAR No. 19362, January 30, 
1976) led it to apply for authorization of the guarantees and 
possible acquisitions of employee notes incident to the 
proposed 1976 Plan. Its obligations incurred under prior 
Plans in reliance on Rule 48(b) would be unaffected by any 
change in the rule. 


The 1976 Plan, which is essentially the same as the 
predecessor Plans, permits qualified employees to purchase 
AEP stock and to pay for it in monthly installments over a 
10-year period. The AEP stock required under the Plan is to 
be purchased on the market at the time each employee 
elects to participate. It is not original issue stock. The cost to 
the participant is the market price, including brokerage com- 
missions. The participant makes an initial payment of 2% of 
the cost and monthly payments at the rate of 3% per annum. 
All dividends and other distributions are applied to the 
purchase price. Participants are immediately entitled to vote 
the shares, but they are held by a custodian bank until pay- 
ment is completed. Payment of any unpaid balance is due at 
the end of the 10 years, and the participant may prepay the 
balance and receive the stock at any time after the partici- 
pant has completed 3 years of service or earlier if that re- 
quirement is waived by AEP. 


The 1976 Plan is limited to employees exempt from the 
overtime provisions of the Fair Labor Standards Act who are 
less than 62 years of age and whose annual salary is at least 
$16,000. It is estimated that approximately 1,800 
employees are eligible. Participation is voluntary. 


The amount of stock purchased may not exceed 200% of the 
participants’ annual compensation and not be less than 50% 
thereof. The maximum participation is reduced, within 
specified limits, by the amount still owed by the employee 
under previous Plans. If all employees participated in the 
1976 Plan to the maximum extent, approximately $66.8 
million of AEP stock would be purchased, involving 
somewhat more than 3 million shares. About $16 million of 
obligations under the preceeding Plans remains outstanding. 


The purchase of the stock is financed by two kinds of bank 
loans. A loan secured by pledge of the stock is effected for 
the amount permitted by the governing margin re- 
quirements, presently 50%. An unsecured secondary loan, 
guaranteed by AEP, covers the difference between the 
margin loan and the 2% down payment. Both loans bear in- 
terest at 812%. In addition to guaranteeing the secondary 
loan, principal and interest, and paying the administrative 
costs of the Plan, AEP is to pay, without reimbursement, ap- 
proximately 69% of interest charges on both the margin and 
the secondary loans. 


Participants have an unconditional obligation to pay the 
principal and the balance of the interest of the loans. AEP 
states that, since 1955, it has sustained no losses on its 
guarantees of participants’ loans except for 2 minor in- 
stances. In 1975 its contribution to the interest cost of 
previous Plans amounted to $873,620. 


AEP may acquire secondary notes from the lender in the 
course of administering the Plan or meeting its obligation as 
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guarantor and has the right to acquire, at its election, all of 
the secondary notes, it also has the right, within limits 
specified in the Plan, to amend or terminate it. AEP requests 
authorization to make acquisitions of such notes, from time 
to time, as permitted by the Plan. 


AEP intends to submit the proposed Plan to its shareholders 
for their consideration and approval at the annual meeting to 
be held on April 28, 1976. In connection therewith, AEP 
proposes to solicit proxies from the holders of its common 
stock through the use of solicitation material which sets 
forth the proposal in detail. The application-declaration 
states that the approval of the Plan requires an affirmative 
vote of at least two-thirds of all outstanding shares present 
or represented at the meeting. If approved, the 1976 Plan 
will become effective May 1, 1976. Eligible employees will 
be afforded the opportunity until December 31, 1976, to 
decide whether or not they desire to enter into agreements 
under the 1976 Plan. An order has been issued authorizing 
the solicitation of proxies concerning the Plan (HCAR No. 
19433, March 17, 1976). 


Fees and expenses to be incurred in connection with the 
proposed transactions, including legal fees, will be supplied 
by amendment. The application-declaration states that no 
state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 16, 1976, request in writing that a 
hearing be held with respect to the proposed transactions, 
stating the nature of his interest, the reasons for such re- 
quest, and the issues of fact or law raised by said 
application-declaration which he desires to controvert; or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case of an at- 
torney at law, by certificate) should be filed with the request. 
At any time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and permitted 
to become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19436/March 22, 1975 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, Virginia 26554 


THE POTOMAC EDISON COMPANY 
Downsville Pike 
Hagerstown, Maryland 21740 


WEST PENN POWER COMPANY 
Cabin Hill 
Greensburg, Pennsylvania 15601 


(70-5819) 


NOTICE OF PROPOSED ISSUE AND SALE OF COMMON 
STOCK BY SUBSIDIARIES TO PARENT AND A CAPITAL 
CONTRIBUTION BY PARENT TO SUBSIDIARY AND OF 
PROPOSED AMENDMENT OF ARTICLES OF 
INCORPORATION OF SUBSIDIARY TO INCREASE 
AUTHORIZED SHARES OF COMMON STOCK 


NOTICE IS HEREBY GIVEN that Allegheny Power System, 
Inc. (“APS”), a registered holding company, and three of its 
public utility subsidiary companies, Monongahela Power 
Company (‘Monongahela’), The Potomac Edison Company 
("PE"), and West Penn Power Company (‘West Penn”), 
have filed an application-declaration with this Commission 
pursuant to the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 6, 7, 9, 10 and 12 thereof and 
Rule 50(a)(3) promulgated thereunder as applicable to the 
proposed transactions. All interested persons are referred to 
the application-declaration, which is summarized below, for 
a complete statement of the proposed transactions. 


APS proposes to acquire additional shares of common stock 
of Monongahela and PE and to make a further investment in 
the equity of West Penn by means of a capital contribution, 
in the amounts not to exceed those set forth in the table 
below, from time to time prior to December 31, 1976. 


Subsidiary and 
Title of Issue 


Cash 
Consideration 


Monongahela 
Common Stock - 
$50 par 


400,000 shares $20,000,000 


PE 1,125,000 shares $22,500,000 
Common Stock - 
no par 


West Penn 
Capital Contributions 


$20,000,000 


The net proceeds of the issuance and sale of common stock 
by Monongahela and PE and of the cash capital con- 
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tributions to West Penn will be used by each of them for 
their construction programs. For the year 1976, construction 
expenditures in the case of Monongahela, PE, and West 
Penn are estimated at $62 million, $59 million, and $89 
million, respectively. All of the presently outstanding com- 
mon stock of Monongahela, PE, and West Penn is owned by 
APS. 


PE proposes to amend its charter to increase the number of 
shares of common stock which it is authorized to issue from 
5,125,000 shares to 6,000,000 shares. 


It is estimated that total expenses, including legal fees, to be 
incurred by APS, Monongahela, PE, and West Penn, will not 
exceed $5,500. It is stated that the West Virginia Public 
Service Commission, the Ohio Public Utilities Commission, 
the Virginia State Corporation Commission, and the 
Maryland Public Service Commission have jurisdiction over 
the proposed transactions and that registration by the Penn- 
sylvania Public Utility Commission of a Securities Certificate 
with respect to the issuance of common stock by PE is also 
required. It is further stated that no other state commission 
nor any federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 13, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application-declaration which he desires 
to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air mail 
if the person being served is located more than 500 miles 
from the point of mailing) upon the applicants-declarants at 
the above-stated addresses, and proof of service (by affidavit 
or, in case of an attorney-at-law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as filed or as it may be amended, 
may be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem ap- 
propriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19437/March 23, 1976 
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SEE 


SECURITIES ACT OF 1933 
Release No. 5695/March 23, 1976 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19438/March 23, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5696/March 23, 1976 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19439/March 23, 1976 


In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


(70-5797) 


ORDER AUTHORIZING HOLDING COMPANY TO ISSUE 
INTERMEDIATE TERM DEBT AND TO MAKE CAPITAL 
CONTRIBUTIONS TO SUBSIDIARY OPERATING 
COMPANIES; EXCEPTION FROM COMPETITIVE BIDDING 


The Southern Company (‘Southern’) has filed an 
application-declaration, and amendments thereto, pursuant 
to Sections 6(a), 7 and 12 of the Public Utility Holding Com- 
pany Act of 1935 (‘Act’) and Rules 24(c)(1), 45 and 
50(a)(5) promulgated thereunder as applicable to the follow- 
ing proposed transactions. 


Southern proposes to issue and sell $125,000,000 of its un- 
secured promissory notes (‘Notes’) to a group of insurance 
companies, pension funds and other institutional lenders 
(“Institutions”). The Notes will be placed with the 
Institutions through private negotiations undertaken by 
Morgan Stanley & Co., as agent for Southern. Southern 
proposes to deliver up to $25,000,000 of the Notes to cer- 
tain of the Institutions up to 90 days after the issuance 
thereof. Southern requests an exception under Rule 50(a)(5) 
from competitive bidding for the Notes. 


The Notes will be sold at price equal to 100% of the prin- 
cipal amount thereof and will bear interest at the rate of 
11%% per annum payable semi-annually. The Notes will 
mature in aggregate installments of $41,000,000 and $42.- 
000,000 on March 15, 1980, and March 15, 1981, respec- 
tively, and the balance of $42,000,000 will mature on 
March 15, 1982. In addition, Southern, at its option, may 
redeem the Notes at a declining premium in whole or in part 
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at any time with the proceeds from the sale of its common 
stock. 


The loan agreement under which the Notes will be issued 
requires Southern (i) not to create, incur, assume or 
guarantee any additional long-term debt (as defined) unless, 
immediately after giving effect thereto, such long-term debt 
would not exceed 20% of Southern’s corporate capitaliza- 
tion; (ii) to maintain ownership of all shares of common 
stock of its public utility subsidiaries and not to dispose of 
any shares of common stock of any other of its subsidiaries, 
subject to certain exceptions; (iii) not to create or assume 
any mortgage. pledge or lien upon any stock or indebtedness 
held by it of any of its subsidiaries without securing the 
Notes equally and ratably; and (iv) to limit cash dividends to 
$180,000,000 plus an amount equal to one-third of the 
aggregate unrestricted retained earnings of Southern’s prin- 
cipal operating subsidiaries, plus net income subsequent to 
the date of the issuance of the Notes. The issuance of ad- 
ditional long-term debt and payment of dividends by 
Southern shall be subject to the applicable provisions of the 
Act. 


Southern has filed an application with this Commission 
(HCAR No. 19388, February 13, 1976) proposing to sell 
11,000,000 shares of common stock which is expected to 
provide at least $150,000,000. The proceeds from the sale 
of the common stock, together with the proceeds from the 
Notes, will aggregate $275,000,000 and will be used, 
together with treasury funds, by Southern to make capital 
contributions of approximately $225,000,000 to its 
operating subsidiaries and pay approximately $60,000,000 
of Southern’s short-term indebtedness. 


Southern has requested authorization to make capital con- 
tributions to its operating subsidiaries through March 31, 
1977, as follows: 


Subsidiary Contribution 
Alabama Power Company $ 150,000,000 
Georgia Power Company 50,900,000 
Gulf Power Company 14,000,000 
Mississippi Power Company 10,000,000 

$224,900,000 


Southern also proposes to make additional capital con- 
tributions of up to $20,000,000 should the proceeds from 
its proposed sale of common stock exceed $150,000,000 
ratably as follows: up to $15,000,000 to Alabama, up to 
$3,000,000 to Gulf, and up to $2,000,000 to Mississippi. 


Southern states that in order to finance its proposed con- 
tributions for 1976 and fund its currently outstanding short- 
term debt without the sale of the Notes, it would have to 
sell, probably in the fourth quarter of this year, another issue 
of common stock equal to the pending common stock sale, 
which represents an increase of approximately 10% of 
Southern’s outstanding common stock. Southern states that 
a second issue of common stock in 1976 would not be 
economical and would be of doubtful feasibility. Southern 
believes that sale of the Notes will permit it to defer a further 
sale of common stock until the latter part of 1977. 


Southern believes that the annual interest rate on the Notes 
is reasonable in the light of current market conditions and in 
the light of market conditions during the period between 
December, 1975 and early January, 1976, when the 
prospective purchasers indicated their willingness to 
purchase the Notes. The Notes are not rated. However, 
Southern assumes that the highest rating which could be ex- 
pected for the Notes, were they to be rated, would be ba and 
BB+. The Notes are junior in position to the preferred stock 
of Southern’s operating subsidiaries. 


The issuance of holding company notes of this character 
may be authorized by the Commission under Section 
7(c)(2)(D) of the Act as an exception to the requirements of 
Section 7(c)(1). There is pending a similar application by 
Northeast Utilities (File No. 70-5824) which will permit a 
fuller exposition of the principles governing the granting or 
denial of such an exception. It is sufficient to state here that 
Southern’s application, as amended, satisfied all of the re- 
quirements of Sections 6, 7 and 12 of the Act, including 
those of Section 7(c)(2)(D), and the requirements of Rule 
50(a)(5). 


The record is incomplete with respect to fees, expenses, and 
commissions to be paid or incurred in connection with the 
proposed transactions. No State or Federal commission, 
other than this Commission, has jurisdiction over the 
propased transactions. 


Due notice of the filing of said application-declaration, as 
amended, has been given in the manner prescribed in Rule 
23 promulgated under the Act (HCAR No. 19404), and no 
hearing has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
application-declaration, as amended, be granted and per- 
mitted to become effective: 


IT |S ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application-declaration, 
as amended, be, and it hereby is, granted and permitted to 
become effective forthwith, subject to the terms and con- 
ditions prescribed in Rule 24 promulgated under the Act. 


IT 1S FURTHER ORDERED that jurisdiction be, and it hereby 
is, reserved with respect to the fees, commissions and ex- 
penses to be paid or incurred in connection with the propos- 
ed transactions. 


By the Commission 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19440/March 23, 1976 


In the Matter of 
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PENNSYLVANIA POWER COMPANY 
1 East Washington Street 
New Castle, Pennsylvania 16103 


(70-5825) 


NOTICE OF PROPOSED TRANSACTIONS RELATED TO 
FINANCING POLLUTION CONTROL FACILITIES; 
REQUEST FOR EXCEPTION FROM COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Pennsylvania Power Com- 
pany (‘Penn Power’), an electric utility subsidiary company 
of Ohio Edison Company, a registered holding company, has 
filed an application-declaration and an amendment thereto 
with this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’’), designating Sections 6(b), 9, 
10 and 12(d) thereof and Rules 44(b)(3) and 50 
promulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the 
application-declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


Penn Power states that governmental regulations concern- 
ing particulate emissions make necessary the construction 
of certain air pollution control facilities (the ““Project’’) at its 
New Castle generating station, located in Lawrence County, 
Pennsylvania. It is presently estimated that the total cost of 
the Project will be about $61,000,000. Penn Power 
proposes that the Project be financed through contractua! 
arrangements with the Lawrence County Industrial Develop- 
ment Authority (the ‘‘Authority’’), a public instrumentality 
organized under the Pennsylvania Industrial and Commercial 
Development Law for the purpose of financing industrial 
development projects including pollution control facilities. 


Penn Power and the Authority intend to enter into a Pollu- 
tion Control Facilities Agreement (the ‘Agreement’’) 
whereby the Authority will issue and sell to the public its 
tax-exempt Pollution Control Revenue Bonds (“Bonds”), the 
proceeds of which will finance the cost of the Project. The 
Bonds will be issued under one or more trust indentures 
(“Indenture”) between the Authority and one or more cor- 
porate trustees (‘Trustee’), to be approved by Penn Power, 
and may be sold in several series of varying principai 
amounts. 


It is stated that the principal amount of the initial series of 
the Bonds ("Series A Bonds”) will not exceed $16,000,000 
and that the term and interest rate of the Series A Bonds, 
which will be marketed through arrangements between the 
Authority and Goldman Sachs & Co. and Salomon Brothers, 
have yet to be determined. The proposed Indenture provides 
that the Series A Bonds will be subject to mandatory 
redemption pursuant to sinking fund requirements and op- 
tional redemption by the Authority, upon the request of Penn 
Power, provided that such optional redemption cannot be 
effected for ten years after issuance of the Series A Bonds 
except upon the happening of certain extraordinary events. 


The proceeds from the sale of the Series A Bonds will be 
placed in a construction fund administered by the Trustee 
and will thereafter be disbursed to pay the cost of construc- 
ting the Project, or t. reimburse Penn Power for such con- 
struction costs incurred by it before or after execution of the 
Agreement and delivery of the Bonds. 
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The Agreement further provides that upon issuance and 
delivery of the Series A Bonds Penn Power will transfer its 
interest in any completed portion of the Project, subject to 
the lien of its mortgage indenture, to the Authority and that 
Penn Power will complete the construction of the Project on 
behalf of the Authority. 


Penn Power also proposes that, concurrently with the 
issuance and delivery by the Authority of the Series A 
Bonds, it will execute and deliver its pollution control obliga- 
tion, in the form of a note secured by a second lien on the 
Project, payable directly to the Trustee appointed in connec- 
tion with the Indenture pursuant to which the Series A 
Bonds are to be issued. The instaliments of principal due and 
payable on this obligation will correspond in date and 
amount to the stated maturities and mandatory sinking fund 
payments, if any, on the Series A Bonds. Interest on the 
obligation will be at the rates and will be payable at time 
corresponding to the rates of interest and times of payment 
thereof on the Series A Bonds. The obligation will provide, in 
effect, among other things, that the amounts due thereunder 
must be paid whether or not the Project is completed or per- 
forms satisfactorily and whether or not it is damaged or 
destroyed. 


The proposed Agreement further provides that the Authority 
will reconvey all of its ownership interest in the Project to 
Penn Power at such time as Penn Power has paid: (1) the 
total principal of and interest on the Bonds, such payments 
to be made in installments equal to and concurrent with the 
payments by the Authority to the holders of the Bonds; (2) 
the Trustee’s fees; (3) any costs incurred as a result of issu- 
ing the Bonds; and (4) any expenses in connection with any 
redemption of the Bonds. 


Penn Power requests that the issuance of the pollution con- 
trol obligation be excepted from the competitive bidding re- 
quirements of Rule 50 on the basis of a finding by this Com- 
mission that competitive bidding would be inappropriate to 
the proposed transaction. In addition, Penn Power states 
that, although it cannot now predict the interest rate of the 
Series A Bonds, it has been advised that historically such 
tax-exempt bonds have carried a lower interest rather than 
comparable taxable long-term bonds. 


It is stated that the Pennsylvania Public Utility Commission 
has jurisdiction over the proposed transactions and that no 
other state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. It is also stated that the fees and expenses to 
be incurred by Penn Power in connection with the proposed 
transactions (exclusive of expenses to be incurred by the 
Authority in issuing the Bonds) will be about $10,500 in- 
cluding legal fees of $6,500. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 16, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application-declaration, as amended, 
which he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served persona!!y or by mail 
(air mail if the person being served is located more than 500 
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miles from the point of mailing) upon the applicant-declarant 
at the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, the 
application-declaration, as amended, or as it may be further 
amended, may be granted and permitted to become effec- 
tive as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19441/March 24, 1976 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 07960 


DELMARVA POWER & LIGHT COMPANY 
Wilmington, Delaware 19899 


(70-4397) 


ORDER AUTHORIZING PROPOSED CHANGE IN TERMS 
OF GUARANTEES OF LOANS TO UNAFFILIATED COAL 
SUPPLIER 


Jersey Central Power & Light Company (‘“JCP&L”), an elec- 
tric utility subsidiary company of General Public Utilities 
Corporation, a registered holding company, and Delmarva 
Power & Light Company (“Delmarva”), a combination gas 
and electric utility company and a registered holding com- 
pany, have filed post-effective amendments to their declara- 
tion previously filed with this Commission pursuant to Sec- 
tions 6(a) and 7 of the Public Utility Holding Company Act of 
1935 (‘Act’) regarding the following proposed transaction. 


JCP&L and Delmarva own, as tenants in common, with five 
other nonassociated utility companies, an electric generating 
station known as the Keystone Steam Electric Station 
(“Keystone”), which is located in the vicinity of Johnstown, 
Pennsylvania. The owners each have an interest, propor- 
tionate to their ownership, in the electric energy output of 
Keystone. Keystone is adjacent to certain coal lands of 
Rochester & Pittsburgh Coal Company (‘R&P’) a nonaf- 
fillated company, which is the principal supplier of 
Keystone’s coal requirements. 


By Commission orders dated August 1, 1966, April 19, 


1972 and December 29, 1972 (HCAR Nos. 15533, 17548 
and 17835), JCP&L and Delmarva were authorized to 
guarantee a portion of certain borrowings to be made by 
R&P. R&P was to use the proceeds of these loans in order to 
finance the operation and development of the coal mines 
dedicated to supplying coal to Keystone. These borrowings 
are secured by a mortgage from R&P to Manufacturers 
Hanover Trust Company dated as of July 29, 1966 
(“mortgage”). 


It is stated that the lien of the mortgage covers substantially 
all of R&P’s coal properties, including properties devoted or 
designated to supply coal to Keystone (‘Keystone proper- 
ties’) and most of R&P’s other coal properties (‘‘commercial 
properties’). R&P has informed the Keystone owners that 
the mortgage lien on the commercial properties has in- 
terfered with R&P’s ability to open and develop new coal 
mines for sale to others. R&P has accordingly requested that 
the Keystone owners consent to the execution by the 
Trustees under the mortgage of a release of the commercial 
properties from the mortgage lien. 


Declarants request authorization to give the consent re- 
quested by R&P to release the commercial properties from 
the mortgage lien. Declarants state they believe that the 
borrowings secured by the mortgage will be adequately 
secured by the lien on the Keystone properties. 


By order dated February 19, 1976, (HCAR No. 19394) 
issued in this proceeding, certain other changes in the terms 
of the loans to R&P were authorized. Jurisdiction was 
reserved with respect to the proposed release of the com- 
mercial properties from the mortgage lien. The record is now 
complete with respect to the proposed release of the com- 
mercial properties from the mortgage lien. 


The Board of Public Utility Commissioners of the State of 
New Jersey has authorized the proposed transaction with 
respect to JCP&L and two other Keystone owners. No other 
state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tion. 


Due notice of the filing of said post-effective amendments to 
the declaration has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 19349), and 
no hearing has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
declaration, as further amended by said post-effective 
amendments, be permitted to become effective: 


IT |S ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said declaration, as further 
amended by said post-effective amendments, be, and it 
hereby is, permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


IT 1S FURTHER ORDERED that the jurisdiction heretofore 
reserved in this matter be, and it hereby is, released. 


For the Commission, by the Division of Corporate Regula- 
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tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19442/March 24, 1976 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
20 Turnpike Road 
Westborough, Massachusetts 01581 


(70-5808) 


ORDER AUTHORIZING PROPOSED AMENDMENT OF 
PREEMPTIVE RIGHTS PROVISIONS OF CORPORATE 
CHARTER AND SOLICITATION OF PROXIES IN 
CONNECTION THEREWITH 


New England Electric System (“NEES”), a registered holding 
company, has filed a declaration, and amendments thereto, 
with this Commission pursuant to Sections 6(a), 7 and 12(e) 
of the Public Utility Holding Company Act of 1935 (‘Act’) 
and Rules 62 and 65 promulgated thereunder regarding the 
following proposed transaction. 


Under Article Thirty-one of NEES’ Agreement and Declara- 
tion of Trust (“Charter”), the company’s common 
shareholders have the preemptive right to subscribe pro rata 
to any authorized and unissued shares of common stock 
which: the company issues for cash except in cases where 
such shares are issued through a public offering by com- 
petitive bidding or through underwriters or investment 
bankers for public sale. NEES now proposes to amend Arti- 
cle Thirty-one to modify the preemptive rights of 
shareholders so that, unless the Board of Directors 
otherwise prescribes, such rights also shall not exist when 
shares of common stock are issued pursuant to (1) certain 
programs open to all shareholders, namely, dividend 
reinvestment and/or limited investment programs, or (2) 
programs for share ownership by employees of NEES and its 
direct or indirect subsidiaries. 


Under the present dividend reinvestment program and 
limited investment option (‘existing plans’), NEES’ 
shareholders can regularly invest their dividends and/or up 
to $1,000 per month to acquire additional shares of com- 
mon stock, purchased for their accounts in the open market. 
NEES is currently studying the feasibility of replacing these 
plans with similar plans under which NEES would issue and 
sell additional shares of its authorized common stock direct- 
ly to the participating shareholders, who would thus be 
relieved of the brokerage charges necessarily incurred under 
the existing plans. NEES anticipates that the plans under 
study would also permit the proceeds from the purchases of 
additional common stock by participating shareholders to 
flow directly to NEES, rather than into the open market as 
under the existing plans, thereby providing it with additional 
funds for investment in its operating subsidiaries. 
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NEES anticipates that the proposed Charter amendment 
would permit the development of the programs currently un- 
der study. 


NEES presently has no share ownership program for 
employees and the proposed Charter amendment would 
permit the development of such a program. NEES an- 
ticipates that an employee share ownership program would 
provide employees with an additional investment opportuni- 
ty and would provide NEES with additional funds. 


NEES seeks authorization solely to amend its Charter, in the 
manner set forth above, and to solicit proxies in connection 
therewith. The implementation of a new dividend reinvest- 
ment plan or any employee stock ownership plans and any 
issue or sale of common stock pursuant thereto will be the 
subject of additional filings with this Commission. 


NEES intends to submit the proposed Charter amendment 
to its stockholders for consideration and vote at their Annual 
Meeting, scheduled for April 27, 1976. Approval of the 
proposed amendment requires the affirmative vote of two- 
thirds of the Board of Directors and the affirmative vote of a 
majority of the common shares outstanding. NEES further 
intends to solicit proxies from its common shareholders 
through the use of proposed soliciting material, which NEES 
anticipates mailing to such shareholders on or about March 
26, 1976, for the purpose of obtaining the requisite approval 
of the proposed Charter amendment and of a proposal fixing 
the renumeration of Directors, and fixing the number of, and 
electing, Directors. 


It is stated that the fees and expenses to be incurred by 
NEES in connection with the proposed transaction will not 
exceed by any significant amount those which will be in- 
curred in connection with the Annual Meeting of NEES’ 
shareholders; the estimated expenses to be incurred by 
NEES as a result of soliciting proxies for the Annual 
Meeting, including service charges at cost of New England 
Power Service Company (an affiliate of NEES) of $4,000, 
are estimated to be about $85,000. No state commission 
and no federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19405), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and con- 
sumers that said declaration, as amended, be permitted to 
become effective: 


IT iS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said declaration, as amended, 
be, and it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19443/March 25, 1976 


In the Matter of 


MISSISSIPP! POWER COMPANY 
2992 West Beach 
Gulport, Mississippi 39501 


(70-5826) 


NOTICE OF PROPOSED TRANSACTIONS RELATED TO 
FINANCING OF POLLUTION CONTROL FACILITIES 


NOTICE IS HEREBY GIVEN that Mississippi Power Com- 
pany (‘Mississippi’), an electric utility subsidiary company 
of The Southern Company, a registered holding company, 
has filed an application with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 (‘Act’), 
designated Sections 6(b) and 7 of the Act and Rule 50(a)(5) 
promulgated thereunder as applicable to the proposed trans- 
action. All interested persons are referred to the applica- 
tion, which is summarized below, for a complete statement 
of the proposed transactions. 


Mississippi states that in order to comply with prescribed 
environmental standards of the State of Alabama, it has 
been and will be necessary to construct certain pollution 
control facilities. The filing relates to Mississippi's proposal 
for its disposition and acquisition and the financing of its 
40% undivided interest in pollution control facilities for use 
in connection with the Greene County Steam Plant (“Pro- 
ject’). It is intended that the Industrial Development Board 
of the City of Eutaw, Alabama (the ‘‘Board’) will issue its 
pollution contro! revenue bonds (the “Revenue Bonds’’) for 
the purpose of paying a portion of the cost of the acquisition, 
construction, installment and equipping of the Project. The 
Board is a public corporation organized pursuant to the laws 
of the State of Alabama (The “Statute”’). 


Mississippi proposes to enter into an Installment Sale 
Agreement (the ‘“Agreement’’) with the Board which will 
provide for the acquisition, construction, installment, and 
equipping of the Project by the Board and the issuance by 
the Board of Revenue Bonds in aggregate principal amount 
presently estimated not to exceed $6,600,000 to cover a 
portion of the Cost of Construction (as defined in the Agree- 
ment) of the Project. The net proceeds of the sale of the 
Revenue Bonds will be deposited by the Board with the 
Trustee (the ‘Trustee’’) under an indenture to be entered 
into between the Board and such Trustee (the “Indenture’’) 
pursuant to which the Revenue Bonds are to be issued and 
secured. Such proceeds, other than accrued interest, will be 
applied to payment of the Cost of Construction of the Pro- 
ject. The Agreement also will provide for the sale of the Pro- 
ject to Mississippi, the payment by Mississippi of the 
purchase price of the Project in semi-annual installments 
over a term of years, and the assignment to the Trustee of 
the Board's interest in, and of the moneys receivable by the 
Board under, the Agreement. The Agreement will provide 
that the purchase price of the Project payable by Mississippi 
will be such amount, including interest thereon, as shall be 
sufficient (together with other moneys held by the Trustee 
under the Indenture for that purpose) to pay the principal of 
and interest on the Revenue Bonds as the same become due 
and payable. The Agreement will also obligate Mississippi to 


pay the fees and charges of the Trustee. The Agreement will 
provide (a) that Mississippi may at any time prepay the 
purchase price, including interest thereon, of the Project, in 
whole or in part, such payment to be sufficient to redeem or 
purchase the outstanding Revenue Bonds in the manner and 
to the extent provided in the Indenture, including applicable 
premiums which will be 3% of the principal amount in the 
eleventh year and which will reduce by 1/2 of 1% each year 
thereafter and (b) that Mississippi may prepay the purchase 
price of the Project, including interest thereon, in whole at 
the option of Mississippi without premium in certain 
situations. The Revenue Bonds will mature in 30 years and 
will be entitled to the benefit of serial maturities and/or a 
mandatory redemption sinking fund calculated to retire not 
less than 25% of the aggregate principal amount of such 
bonds prior to maturity. 


In order to obtain the benefit of a rating for the Revenue 
Bonds equivalent to the rating enjoyed by the first mortgage 
bonds outstanding under its Indenture dated as a September 
1, 1941, between Mississippi and Morgan Guaranty Trust 
Company of New York, as Trustee (the ‘Indenture Trustee”), 
as supplemented and amended (the “Mortgage”), which 
rating Mississippi has been advised may be thus attained, 
Mississippi proposes to obtain the authentication of a new 
series of such first mortgage bonds (the ‘Collateral Bonds’’) 
under the Mortgage, as proposes to be supplemented by a 
further supplemental indenture (the “Supplemental Inden- 
ture’). To secure its obligations under the Agreement, 
Mississippi proposes to deliver to the Trustee to be held as 
collateral the Collateral Bonds in principal amount (not to 
exceed $6,600,000) equal to the principal amount of the 
Revenue Bonds. The Collateral Bonds will bear interest at a 
rate equal to the interest rate per annum to be borne by the 
Revenue Bonds, will mature on the maturity date of the 
Revenue Bonds, and will be nontransferable by the Trustee. 
The Supplemental Indenture will provide, however, that the 
obligation of Mississippi to make payments with respect to 
the Collateral Bonds will be satisfied to the extent that 
payments are made under the Agreement sufficient to meet 
payments when due in respect of the Revenue Bonds. The 
Supplemental Indenture will provide that upon acceleration 
by the Trustee of the principal amount of all outstanding 
Revenue Bonds under the Indenture, the Trustee may de- 
mand the mandatory redemption of the Collateral Bonds 
then held by it as collateral at a redemption price equal to 
the principal amount thereof plus accrued interest, if any, to 
the date fixed for redemption. The Supplemental Indenture 
will also provide that upon the optional redemption of the 
Revenue Bonds, in whole or in part, at any time after they 
have been outstanding for 10 years, an equal principal 
amount of the Collateral Bonds will be redeemed at an initial 
premium of 3% declining by 1/2% every year. Because in- 
terest accrues in respect of the Collaterial Bonds until 
satisfied by payments under the Agreement, ‘annual in- 
terest charges” in respect of the Collateral Bonds will be in- 
cluded in computing the “interest earnings requirement” 
restricting the amount of first mortgage bonds which may be 
issued and sold to the public in relation to Mississippi's net 
earnings. 


The Collaterial Bonds will be issued on the basis of unfunded 
net property additions. The Indenture will provide that, upon 
deposit with the Trustee of funds sufficient to pay or redeem 
all or part of the Revenue Bonds, or upon direction to the 
Trustee by Mississippi to so apply funds available therefor, 
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or upon delivery of outstanding Revenue Bonds to the 
Trustee by or for the account of Mississippi, the Trustee will 
be obligated to deliver to Mississippi or for the account of 
Mississippi, the Collateral Bonds then held as collateral in 
an aggregate principal amount equal to the aggregate prin- 
cipal amount of the Revenue Bonds for the payment or 
redemption of which such funds have been deposited or 
applied or which shall have been so delivered. 


In order to comply with the Statute it will be necessary for 
Mississippi to convey to the Board the portion of the Project 
as is now owned by Mississippi (the ‘Existing Facilities’) 
subject to the Mortgage. Under the Agreement, Mississippi 
will receive, out of the proceeds of the Revenue Bonds, an 
amount equal to Mississippi's origina! cost for the Existing 
Facilities. The Existing Facilities will thereupon become a 
part of the Project which is to be provided by the Board and 
which Mississippi proposes to purchase as provided in the 
Agreement. 


It is contemplated that the Revenue Bonds will be sold by 
the Board pursuant to separate arrangements with a group 
of underwriters represented by Smith, Barney, Harris Upham 
& Co. In accordance with the Statute, the interest rate to be 
borne by the Revenue Bonds will be fixed by the Board. 
Mississippi will not be party to the underwriting 
arrangements for such Revenue Bonds. Bond Counsel will 
issue an Opinion that interest on such Revenue Bonds will be 
exempt from Federal income taxation. Mississippi has been 
advised that the annual interest rates on obligations, the in- 
terest on which is tax exempt, historically have been and can 
be expected at the time of issue of the Revenue Bonds, to be 
1-1/2% to 2-1/2% lower than the rates of obligations of like 
tenor and comparable quality, interest on which is fully sub- 
ject to Federal income tax. 


Mississippi has requested an exception from the competitive 
bidding requirements of Rule 50 inasmuch as the Collateral 
Bonds are to be issued and pledged solely to secure 
Mississippi's obligation to the Board and no public offering 
by Mississippi of such Collateral Bonds is to be made. 


The application states that the fees and expenses in connec- 
tion with the proposed disposition of the Existing Facilities 
and the acquisition of the Project (as distinguished from and 
excluding fees and expenses in connection with the sale of 
the Revenue Bonds by the Board payable out of the 
proceeds of such sale and in connection with the determina- 
tion of the tax exempt status of the Revenue Bonds) will be 
filed by amendment. No State commission and no Federal 
commission, other than this Commission, has jurisdiction 
over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 19, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application which he desires to con- 
trovert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail upon the appli- 
cant at the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, the 
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application, as filed or as it may be amended, may be 
granted as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice | 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 





For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No 19444/March 25, 1976 


“@ 


In the Matter of 


NORTHEAST UTILITIES 
174 Brush Hill Avenue 
WEst Springfield, Massachusetts 01089 ir ) 


(70-5824) 


“1@ 


NOTICE OF PROPOSAL BY A HOLDING COMPANY TO 
ISSUE AND SELL INTERMEDIATE TERM DEBT; REQUEST 
FOR EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Northeast Utilities 
(“Northeast”), a registered holding company, has filed an 
application-declaration and an amendment thereto with this 
Commission pursuant to the Public Utility Holding Company 
Act of 1935 ("Act’’), designating Sections 6 and 7 of the Act 
and Rule 50(a)(5) promulgated thereunder as applicable to 
the following proposed transaction. All interested persons 
are referred to the amended application-declaration, which 
is summarized below, for a complete statement of the F 
proposed transaction. 


Northeast proposes to issue and sell $50,000,000 of its un- 
secured promissory notes (‘Notes’) to an_ institutional 
lender. The Notes will be placed with the institution through 
private negotiations undertaken by Morgan Stanley & Co., 
as agent for Northeast. The Notes will be sold at a price i 
equal to 100% of the principal amount thereof, will bear in- 

terest at the rate of 10%% per annum payable semi- 

annually, and will mature April 1, 1986. There will be man- 

datory 1985, together with a payment of $10,000,000 at é 
maturity. In addition, Northeast, at its option, may redeem \ 
the Notes at a declining premium in whole or in part at any 
time with the proceeds from the sale of its common stock. 


The loan agreement under which the Notes will be issued 
requires Northeast (i) not to create, incur, assume or 
guarantee any additional debt unless, immediately after giv- 
ing effect thereto, total debt would not exceed 25% of £ 


Northeast’s corporate capitalization; (ii) to maintain 














ownership of all shares of common stock of its public utility 
subsidiaries and not to dispose of any shares of common 
stock of any other of its subsidiaries, subject to certain ex- 
ceptions; (iii) not to create or assume any mortgage, pledge 
or lien spon any stock or indebtedness of any of its sub- 
sidiaries without securing the Notes equally and ratably; and 
(iv) to restrict dividends and similar payments after 
December 31, 1975 in an amount not in excess of the sum 
of (a) $90,000,000, (b) the net income of Northeast after 
December 31, 1975 to the date of computation, excluding 
the net income of subsidiary companies except to the extent 
actually paid up to Northeast, and (c) one-half of the retain- 
ed net income of the subsidiary companies (i.e., income not 
paid up to Northeast) from December 31, 1975 to the date 
of computation, to the extent available for the making of 
dividends or other distributions by such subsidiary com- 
panies. 


On March 3, 1376, pursuant to Commission order (HCAR 
No. 19400, Februszry 25, 1976), Northeast sold 6 million 
shares of its common stock yielding net proceeds of $58.6 
million. The proceeds of the sale were used to make a capital 
contribution of $20,000,000 to Connecticut Light and 
Power Company and to retire part of Northeast’s short-term 
debt. The Northeast system has also filed an application 
with this Commission (HCAR No. 19414, March 1, 1976), 
requesting authorization to sell notes to banks or dealers in 
commercial paper in the following maximum aggregate prin- 
cipal amounts at any one time outstanding: Northeast, 
$140,000,000; Connecticut Light and Power, $90,000,- 
000; Hartford Electric, $45,000,000; and Western 
Massachusetts Electric, $60,000,000. Northeast plans to 
use the proceeds of such sales to make capital contributions 
and open account advances to its subsidiaries. The sub- 
sidiaries will use such contributions and advances as well as 
the proceeds from their own sales of notes and commercial 
paper to finance their respective construction programs. 


Northeast states that until three years ago it followed a 
policy of limiting its outstanding short-term debt to an 
amount that could be refunded through an issue of common 
stock. In mid-1973 Northeast deferred until 1974, because 
of deteriorating market conditions, a scheduled issue of 
common shares which, if completed, would have retired 
nearly all of the company’s then outstanding short-term 
debt. The sale was not finally consummated until October 
1974, more than two years after the immediately 
proceeding sale, and although it increased outstanding com- 
mon shares by 10%, produced net proceeds of only $24.- 
682,500 at a time when outstanding short-term debt ex- 
ceeded $130,000,000. Another sale of common shares in 
June 1975 served only to keep short-term debt at the 
$130,000,000 level. Northeast estimates that it would be 
possible to retire all of its outstanding short-term debt 
through a common stock issue of approximately 9,200,000 
shares in the latter part of 1976; however, Northeast states 
that a second issue of common stock in 1976 would not be 
economical and would be of doubtful feasibility. Northeast 
has established an objective of eliminating its short-term 
debt over a four year period. Toward this end Northeast has 
reduced its four year construction budget from $1,350,000 
to approximately $900,000,000. Northeast states that the 
proposed issue of these Notes will allow a deferral of its next 
common stock financing, thereby eliminating one of the four 
common stock offerings projected as necessary over the 
next four years. Northeast will utilize the proceeds of the 


sale of these Notes to reduce its current short-term 
borrowings. Together with approximately $38,600,000 of 
available proceeds from the March, 1976 common share 
offering, the application of such proceeds will reduce short- 
term borrowings by approximately $88,600,000, to an es- 
timated $46,400,000 immediately after the sale of the 
Notes. 


Northeast believes that the 1012% annual interest rate on 
the Notes is reasonable under current market conditions. 
The Notes are not rated. However, Northeast assumes that 
the highest rating which could be expected for the Notes, 
were they to be rated, would be ba. The Notes are junior in 
position to the preferred stock of Northeast’s operating sub- 
sidiaries. 


Northeast requests an exception from the competitive bid- 
ding requirements of Rule 50(a)(5) to offer the Notes. A 
statement of the fees and expenses incurred or to be in- 
curred in connection with the proposed transactions will be 
supplied by amendment. It is stated that no State or Federal 
commission, other than this Commission, has jurisdiction 
over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any intersted person may, 
not later than April 19, 1976, request in writing that a hear- 
ing be held on such matter, stating the nature of his interest, 
the reasons for such request, and the issues of fact or law 
raised by said amended application-declaration which he 
desires to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail (air mail 
if the person being served is located more than 500 miles 
from the point of mailing) upon the applicant-declarant at 
the above-stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
amended application-declaration, as filed or as it may be 
further amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
SEC DOCKET/279 








Release No. 9212/March 19, 1976 
In the Matter of 


BANKERS SECURITY VARIABLE ANNUITY FUND A 

BANKERS SECURITY VARIABLE ANNUITY FUND B 

BANKERS SECURITY VARIABLE ANNUITY FUND C 

BANKERS SECURITY VARIABLE ANNUITY FUND D 

BANKERS SECURITY VARIABLE ANNUITY FUND E 

BANKERS SECURITY VARIABLE ANNUITY FUND F 

OPPENHEIMER FUND, INC. 

OPPENHEIMER A.I.M. FUND, INC. 

OPPENHEIMER TIME FUND, INC. 

OPPENHEIMER INCOME FUND, INC. 

OPPENHEIMER SPECIAL FUND, INC. 

OPPENHEIMER MONETARY BRIDGE, INC. 

OPPENHEIMER SYSTEMATIC CAPITAL ACCUMULA- 
TION PROGRAM 

OPPENHEIMER TIME FUND SYSTEMATIC CAPITAL 
ACCUMULATION PROGRAM 

OPPENHEIMER A.I.M. FUND SYSTEMATIC CAPITAL 
ACCUMULATION PROGRAM 


and 


BANKERS SECURITY LIFE INSURANCE SOCIETY 
1701 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


(812-3865) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
PERMITTING OFFERS OF EXCHANGE, AND PURSUANT 
TO SECTION 6(c) OF THE ACT EXEMPTING APPLICANTS 
FROM SECTION 27(a)(3) AND RULE 27a-2 THEREUNDER, 
SECTIONS 27(d), 27(e), 27(f) AND RULES 27(e)-1 AND 
27f-1 THEREUNDER, SECTION 26(a), AND SECTION 
27(c)(2). 


Bankers Security Life Insurance Society (‘Bankers 
Security’), a New York stock life insurance company, and 
Bankers Security Variable Annuity Fund A (‘Separate Ac- 
count A”), Bankers Security Variable Annuity Fund B 
(“Separate Account B’’), Bankers Security Variable Annuity 
Fund C (‘Separate Account C’’), Bankers Security Variable 
Annuity Fund D (‘Separate Account D”), Bankers Security 
Variable Annuity Fund E (Separate Account E’’) and 
Bankers Security Variable Annuity Fund F ("Separate Ac- 
count F’’), unit investment trusts registered under the Invest- 
ment Company Act of 1940 (‘Act’), Oppenheimer Fund, 
Inc., Oppenheimer A.I.M. Fund, Inc., Oppenheimer Time 
Fund, Inc., Oppenheimer Income Fund, Inc., Oppenheimer 
Special Fund, Inc., and Oppenheimer Monetary Bridge, Inc., 
diversified open-end investment companies registered under 
the Act, and Oppenheimer Systematic Capital Accumulation 
Program (“OSCAP”), Oppenheimer Time Fund Systematic 
Capital Accumulation Program (‘‘TIMECAP"), and 
Oppenheimer A.|.M. Fund Systematic Capital Accumulation 
Program (‘AIMCAP’”’), unit investment trusts registered un- 
der the Act, (hereinafter collectively referred to as 
“Applicants’’) filed an application on October 3, 1975, and 
amendments thereto on November 20, 1975, December 4, 
1975, and December 8, 1975, pursuant to Section 11 of the 
Act for an order approving certain offers of exchange, and 
pursuant to Section 6(c) of the Act for an order of exemption 
from Section 27(a)(3) and Rule 27a-2 thereunder, Sections 
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27(d), 27(e), 27(f), and Rules 27e-1 and 27f-1 thereunder, 


e 
Section 26(a) and Section 27(c)(2). bd 


On February 17, 1976, a notice was issued of the filing of © f 
said application (Investment Company Act Release No. 
9160). The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application might be issued upon the basis of the informa- 
tion stated therein unless a hearing should be ordered. No 
request for a hearing has been filed and the Commission has 
not ordered a hearing. { 





“@ 


The matter has been considered and it has been found that 
the granting of the requested order and exemptions is ap- 
propriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, that the 

proposed exchange offers are approved, and pursuant to 

Section 6(c) of the Act, that the application for exemption 

from the provisions of Section 27(a)(3) and Rule 27a-2 
thereunder, Sections 27(d), 27(e), 27(f), and Rules 27e-1 @ 
and 27f-1 thereunder, Section 26(a) and Section 27(c)(2), 

be, and hereby is, granted effective forthwith. 


By the Commission 


George A. Fitzsimmons 
Secretary 





() 
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Release No. 9213/March 19, 1976 

In the Matter of 

FIRST HOME INVESTMENT CORPORATION “ 
OF KANSAS, INC. 

105 South Broadway . 3 

Suite 700 ; 

Wichita, Kansas 67202 

(812-3889) 

ORDER PURSUANT TO SECTION 6(c) OF THE ACT FOR 

EXEMPTION FROM CERTAIN PROVISIONS OF SECTION 7 


16(a) AND PURSUANT TO SECTION 18(j)(1) OF THE ACT 


On February 25, 1976, a notice was issued (Investment 
Company Act Release No. 9173) that the First Home Invest- 
ment Corporation of Kansas, Inc., (“Applicant”), a face- 
amount certificate company registered under the Investment 
Company Act of 1940 (‘Act’), filed an application on ® 
December 19, 1975, for an order (1) pursuant to Section 

6(c) of the Act to exempt Applicant from certain provisions . 
of Section 16(a); and (2) pursuant to Section 18(j)(1) of the 
Act to permit Applicant to issue certain senior securities 
(“Notes’’). 


The notice gave interested persons an opportunity to request 
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a hearing and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found that the 
granting of the application is appropriate and in the public 
interest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. 


IT |S ORDERED, pursuant to Section 6(c) of the Act, that the 


‘application for exemption from the provisions of Section 


16(a) of the Act, to the extent requested, be, and hereby is, 
granted, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 18(j)(1) of 
the Act, that the application to permit the proposed issuance 
of the Notes by Applicant be, and hereby is, granted, effec- 
tive forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9214/March 19, 1976 


In the Matter of 


INTERNATIONAL INVESTORS INCORPORATED 


and 


1.1.1. SECURITIES CORPORATION 
122 East 42nd Street 
New York, New York 10017 


(812-3914) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN EXEMPTION FROM 
SECTION 22(d) OF THE ACT AND PURSUANT TO 
SECTION 11(a) TO PERMIT AN OFFER OF EXCHANGE. 


NOTICE IS HEREBY GIVEN that International Investors In- 
corporated (‘International’), registered as an open-end, 
diversified, management investment company under the 
Investment Company Act of 1940 (“Act”), and Ul. 
Securities Corporation (“I.1.1.”), the principal underwriter for 
International, (collectively referred to as ‘‘Applicants’”’), filed 
an application on February 17, 1976, for an order of the 
Commission (1) pursuant to Section 11(a) of the Act to per- 
mit International to offer to exchange its shares for shares of 
Standard & Poor’s/InterCapital Liquid Asset Fund, Inc. 
(“S&P’’) upon payment of a $5.00 exthange fee and (2) pur- 
suant to Section 6(c) of the Act to exempt Applicants from 
the provisions of Section 22(d) of the Act and the rules 
thereunder to the extent necessary to permit such an offer of 


exchange. All interested persons are referred to the applica- 
tion on file with the Commission for a statement of the 
representations contained therein, which are summarized 
below. 


\.1.1., as principal underwriter for International, maintains a 
continuous public offering of the shares of International at 
their net asset value plus a sales charge. On purchases of 
less than $25,000, the maximum sales charge is 8.75% 
which is reduced on larger purchases and on purchases by 
investors under an accumulation plan. There is no sales 
charge imposed on the investment of capital gains from 
International shares. Applicants represent that, effective 
May 1, 1976, the maximum sales charge on purchases of 
International shares of less than $10,000 will be reduced to 
8.50% and no sales charge will be imposed on the reinvest- 
ment of income dividends or on the sale of International 
shares for investment to officers, directors, and bona fide 
full-time employees of International, its investment adviser 
and principal underwriter. 


S&P, an open-end investment company registered under the 
Act, invests primarily in short-term money market in- 
struments and acts as its own distributor. S&P imposes no 
sales or administrative charge in connection with the sale of 
its shares. Since International imposes no charge on 
redemption of its shares, an International shareholder may, 
therefore, redeem his shares of International and purchase 
shares of S&P without payment of any redemption or sales 
charges. 


Applicants propose to permit S&P shareholders to exchange 
shares of S&P, acquired either (1) by applying the proceeds 
from a redemption of International shares or (2) by the 
reinvestment of dividends on S&P shares acquired by apply- 
ing redemption proceeds of International shares, for Inter- 
national shares without the imposition of the customary 
sales charge described in the International prospectus 
(hereinafter referred to as the ‘Exchange Privilege’). S&P 
shares acquired in any other manner than as described 
above would not qualify for the Exchange Privilege. S&P 
shares acquired with the redemption proceeds of Inter- 
national shares or with dividends on such shares would be 
held for the investor in an International Exchange Account in 
the name of the investor at S&P. 


The holder of an International Exchange Account would be 
able to exercise his Exchange Privilege at any time by in- 
structing S&P to redeem shares of S&P in his International 
Exchange Account and apply the redemption proceeds to 
the acquisition of shares of International. Each exercise of 
the Exchange Privilege will be subject to a $5 service charge 
by I.1.1. No other charge on the exchange will be imposed by 
S&P or Applicants. The Exchange Privilege will not be 
available to the proceeds from a redemption of S&P shares 
which are paid directly to the investor. International and 
S&P have reserved the right to establish a limit on the 
number of exchanges pursuant to the Exchange Privilege 
which any investor may make within a certain period of time. 
The Exchange Privilege will be subject to termination by 
International or S&P on not less than six months’ prior 
written notice to holders of International Exchange Ac- 
counts. An investor maintaining an International Exchange 
Account will receive the current prospectuses of both S&P 
and International provided he remains entitled to the Ex- 
change Privilege. The Exchange Privilege will lapse for each 
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investor if his account balance at International shows a zero 
balance for a period of three years. 


Section 11(a) provides, in part, that it shall be unlawful for 
any registered open-end company or any principal un- 
derwriter for such a company to make or cause to be made 
an offer to the holder of a security of such company or any 
other open-end investment company to exchange his securi- 
ty for a security in the same or another such company on any 
basis other than the relative net asset values of the respec- 
tive securities to be exchanged, unless the terms of the offer 
have first been submitted to an approved by the Commis- 
sion. Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company or principal underwriter 
thereof shall sell any redeemable security issued by such 
company to any person except at a current offering price 
described in the prospectus. 


It is submitted that an exercise of the Exchange Privilege 
would result in an exchange on a basis other than the 
relative net asset values of the shares since a $5 service 
charge will be imposed on each exchange. Applicants state 
that the Exchange Privilege might also violate Section 22(d) 
of the Act since an investor would be able to purchase Inter- 
national shares without the customary sales charge describ- 
ed in International's prospectus. It is stated that since any in- 
vestor eligible for the Exchange Privilege will have been an 
investor in International shares and will continue to receive 
current International prospectuses while he holds an Inter- 
national Exchange Account with S&P, no additional sales ef- 
fort or costs will be incurred by I.1.1. in connection with the 
reacquisition of International shares. Applicants assert that 
the purpose of the Exchange Privilege is to permit these cost 
savings to be passed on to the investor. Applicants represent 
that the $5 service charge will defray the administrative 
costs involved in each exchange. It is asserted that the Ex- 
change Privilege will not enable any investor to avoid sales 
charges on his original investment in International shares. 


Section 6(c) of the Act provides, in part, that the Commis- 
sion, by order upon application, may conditionally or uncon- 
ditionally exempt any person, security, or transaction, or any 
class of persons, securities, or transactions from any provi- 
sion or provisions of the Act and the Rules promulgated 
thereunder, if and to the extent such exemption is necessary 
or appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN, that any interested person 
may, not later than April 14, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being ser- 
vice is located more than 500 miles from the point of mail- 
ing) upon Applicants at the address stated above. Proof of 
such service (by affidavit, or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the re- 
quest. As provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
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application will be issued as of course following said date 
unless the Commission thereafter orders a hearing upon re- 
quest or upon the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9215/March 23, 1976 


In the Matter of 


FIDELITY DAILY INCOME TRUST 
35 Congress Street 
Boston, Massachusetts 02109 


(812-3631) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
RULE 19b-1 UNDER THE ACT 


On February 18, 1976, a notice was issued (investment 
Company Act Release No. 9163) of an application filed on 
May 20, 1974, by Fidelity Daily Income Trust (‘Applicant’), 
an open-end, diversified management company registered 
under the Investment Company Act of 1940 (“‘Act’’), for an 
order pursuant to Section 6(c) of the Act exempting Appli- 
cant from the provisions of Rule 19b-1 under the Act. 


On March 17, 1976, an amendment to the application was 
filed to clarify Applicant’s investment policy with respect to 
realization of long-term capital gains. Applicant states that 
because of the nature of its investments in money market in- 
struments, it does not expect to realize substantial amounts 
of long-term gains. However, it can envision the occurrence 
of circumstances which would dictate the sale of portfolio 
instruments prior to maturity, but after they had been held 
for six months. This might result in the realization of long- 
term capital gains income. 


The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that the gran- 
ting of the requested exemption is necessary or appropriate 
in the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 
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IT 1S ORDERED, pursuant to Section 6(c) of the Act, that the 
daily declaration and monthly distribution of long-term 
capital gains by the Applicant be, and is hereby exempted 
from the provisions of Rule 19b-1 under the Act, effective 
forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9216/March 25, 1976 


In the Matter of 


SELECTED SPECIAL SHARES, INC. 
SELECTED OPPORTUNITY FUND, INC. 


111 West Washington Street 
Chicago, Illinois 60602 


(812-3912) 


NOTICE OF APPLICATION PURSUANT TO SECTION 17(b) 
FOR ORDER EXEMPTING PROPOSED TRANSACTION 
FROM SECTION 17(a) AND PURSUANT TO SECTION 
17(d) AND RULE 17d-1 FOR ORDER PERMITTING 
PARTICIPATION IN TRANSACTION 


NOTICE IS HEREBY GIVEN that Selected Special Shares, 
Inc. (‘Special’), and Selected Opportunity Fund, Inc. (’‘Op- 
portunity’), (collectively referred to as ‘Applicants’), 
Delaware corporations, registered as diversified, open-end 
management investment companies under the Investment 
Company Act of 1940 (‘Act’), filed an application on 
February 12, 1976, and an amendment thereto on March 
15, 1976, for an order pursuant to Section 17(b) of the Act, 
exempting from the provisions of Section 17(a) the pro- 
posed reorganization of Opportunity with and into Special 
and, pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder, for an order permitting Lincoln National Invest- 
ment Management Company -(““LNIMC”), Applicants’ invest- 
ment adviser, to participate in the proposed reorganization. 
All interested persons are referred to the application on file 
with the Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants state that, as of December 31, 1975, Special had 
4,181,374 shares outstanding and net assets of $50,555,- 
416, and Opportunity had 544,960 shares outstanding and 
net assets of $4,255,635. The primary investment objective 
of both Opportunity and Special is capital appreciation. Both 
Applicants currently offer their shares to the public at net 
asset value without sales charge. LNIMC is presently 
Applicants’ investment adviser pursuant to substantially 
identical agreements. Applicants have the same directors, 
officers and independent auditors. Based on the foregoing, 
the application states that Applicants may be deemed to be 
under common control and that each Applicant may, 


therefore, be deemed an “affiliated person’ of the other 
within the meaning of the definitions set forth in Section 
2(a)(3) of the Act. 


According to the application, Applicants have entered into 
an Agreement and Plan of Reorganization (‘Agreement’) 
which provides for the sale by Opportunity of substantially 
all of its assets to Special in exchange for common stock of 
Special and for the distribution of Special shares to Oppor- 
tunity shareholders in liquidation of Special and the subse- 
quent dissolution of Opportunity. As a result of this ex- 
change, which will be on the basis of respective net asset 
values, shareholders of Opportunity will become 
shareholders of Special and the separate corporate ex- 
istence of Opportunity will cease. 


At the time of transfer of assets to Special, there will be 
deducted therefrom an amount sufficient to pay for (i) ex- 
penses of Opportunity in the reorganization, and its dissolu- 
tion and liquidation; and (ii) any unpaid dividend or dis- 
tributions upon its capital stock. 


Prior to the date of reorganization, both Applicants will dis- 
tribute to shareholders substantially all undistributed net in- 
vestment income and all net capital gains realized since the 
close of their last fiscal years in excess of any applicable loss 
carryforwards. 


Approval of the Agreement and consummation of the 
reorganization require the affirmative vote of the holders of a 
majority of the outstanding shares of Opportunity. Said vote 
will be sought at the annual meeting of shareholders, to be 
held April 27, 1976, or as soon thereafter as practicable; 
and, if the Agreement is approved, it is anticipated that the 
reorganization will become effective within a few days after 
such approval. 


The number of shares of common stock of Special to be 
issued to shareholders of Opportunity will be determined on 
the basis of relative net asset values per share computed as 
of the close of the New York Stock Exchange on the day 
before the Closing Date. 


The net asset value per share for each Applicant is to be 
determined by dividing the total value of each Applicant's in- 
vestments and other assets, less any liabilities, by the total 
of its outstanding sh¢res. Valuation procedures for securities 
held are to be as set forth in the Applicants’ current prospec- 
tuses. 


Under the Agreement, Opportunity shareholders are to have 
open accounts established in their names on the books of 
Special representing the pro rata number of Special shares 
due such shareholders. Each holder of any outstanding cer- 
tificate(s) representing shares of Opportunity will be re- 
quested to surrender such certificate(s) to Special’s Transfer 
Agent. Special will issue new certificates upon written re- 
quest. 


The application further states that the Agreement provides 
for each Applicant to pay its own expenses, fees and other 
charges relating to the reorganization. Applicants allege 
that, by the terms of the Management Agreement between 
Opportunity and the Adviser, the Adviser is required to reim- 
burse Opportunity in the amount by which its total expenses 
exceed 1% of its average net assets on an annual basis. Op- 
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portunity net assets have decreased from $10,995,223 at 
the end of 1972 to $4,255,635 at the end of 1975. 
Operating expenses, such as shareholder reporting, account- 
ing, audit and legal costs, it is stated, constitute an in- 
creasingly large proportion of net assets. Management fees 
before required reimbursements were $22,529 in 1974 and 
$23,782 for 1975. Required reimbursement was $20,396 
during 1974 and $22,980 for 1975. If the reorganization is 
effected, certain of the Adviser's clerical and administrative 
expenses in rendering services to the Applicants may be 
reduced, and the Adviser’s reimbursement of expenses to 
Opportunity pursuant to the advisory agreement would be 
eliminated. Special is represented to be sufficiently large 
that no need for such reimbursement to that fund has ex- 
isted or is deemed likely to occur. 


Under the circumstances, Opportunity and LNIMC have 
agreed that LNIMC will pay Opportunity’s costs, which are 
estimated at $5,000, for printing, mailing and handling its 
proxy materials for its annual meeting of shareholders, at 
which the proposed transaction will be considered. 
Applicants represent that such expenses would ordinarily be 
paid by Opportunity. As no proxy solicitation is required for 
Special in connection with the proposed transaction, neither 
Special nor LNIMC will bear any such expenses. Applicants 
estimate that the expenses to each fund in connection with 
the reorganization, exclusive of those normally incurred in 
the holding of an annual meeting, will not exceed $10,000. 


The application states that the proposed transaction is con- 
sistent with the investment objectives and policies of each 
Applicant. The investment objective of Special is capital 
growth, and investment income is only incidental. Oppor- 
tunity’s investment objective is maximum capital growth. 
While Opportunity has authority to leverage, hold short 
positions and deal in puts or calls, the application states that 
these speculative techniques have not been used since 
1971. Applicants assert that in all other material respects 
the investment policies and restrictions are the same. Ac- 
cordingly, the proposed transaction will not require the sale 
of any amount of portfolio securities prior to the reorganiza- 
tion. 


The Agreement will not provide for any adjustment of the 
net assets of either Applicant to compensate stockholders 
for any potential Federal income tax consequences which 
may result from the differences between Special and Oppor- 
tunity in realized or unrealized capital gains or losses. 


As of December 31, 1975, Opportunity had a capital loss 
carryforward of approximately $4,044,300. Of this amount 
$1,019,400 expires in 1977 and the rest expires at various 
times through 1980. In the event the transaction is not tax- 
ablen pursuant to current provisions of the Internal Revenue 
Code, Opportunity’s carryforward, and any additional capital 
losses realized prior to the closing date, would be reduced 
when carried over to Special and the date of their expiration 
would be accelerated. If the transaction had occurred on 
December 31, 1975, the applicable reduction of Oppor- 
tunity’s capital loss carryforward would have been ap- 
proximately 60%. At December 31, 1975, Special had an 
aggregate capital loss carryforward of approximately $10.- 
624,700. Of this amount $1,024,400 expires in 1977 and 
the rest-expires at various times through 1980. As of 
December 31, 1975 Opportunity and Special had $377,165 
and $3,811,043 respectively of net unrealized depreciation 
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of portfolio securities for Federal income tax purposes. 
Applicants contend that there is no assurance that Special, 
as the surviving fund, would be able to realize sufficient 
capital gains to utilize the available capital loss carryforward, 
if available, or even any sizeable portion thereof, before they 
expire. Applicants further assert that any adjustment would 
be likely to have an uneven impact on individual fund 
shareholders in view of their different holding periods and 
tax bases for fund shares and the various rates of tax to 
which they are subject. Accordingly, Applicants are of the 
opinion that implementation of a formula adjustment would 
not be necessary in order to make the terms of the Agree- 
ment fair and reasonable. 


The application states that on February 17, 1976, a bill (H.R. 
11920) was introduced in the House of Representatives 
which, if enacted, would amend Section 368(a)(1)(C) of the 
Internal Revenue Code to provide, among other things, that 
the section is not applicable to a transaction involving a 
transfer of assets in exchange for shares where either party 
to the transaction is an investment company. The bill further 
provides that it is applicable to transfers made after February 
Td, tors. 


Applicants state that the effect of this bill would be to cause 
the reorganization to be fully taxable for Federal income tax 
purposes. As a result, Opportunity would realize capital gain 
or loss upon the transfer of assets to Special measured by 
the difference between (i) the sum of (a) the fair market 
value of the shares of Special received by Opportunity plus 
(b) the liabilities of Opportunity assumed by Special, and (ii) 
the bases to Opportunity of the assets transferred to Special. 
Although Opportunity would have realized a net capital gain 
if the transaction had occurred on March 15, 1976, and the 
transfer were taxable, Opportunity would not have incurred 
any tax by reason thereof, since any such gain or any 
reasonably anticipated future gain up to the date of consum- 
mation of the proposed transaction would be fully offset by 
Opportunity’s capital loss carryforward from 1975. Further, 
if the transfer were taxable, none of the remaining capital 
loss carryforward of Opportunity could be carried over to 
Special and Special would have a tax basis in the securities 
transferred to it of market value instead of the basis of Op- 
portunity as would be the case in a non-taxable transac- 
tion, 


In addition, Applicants state that if the transfer does not 
constitute a tax-free reorganization, shareholders of Oppor- 
tunity would realize gain or loss for Federal income tax pur- 
poses upon the exchange of their common stock of Oppor- 
tunity for common stock of Special, equal to the difference 
between the basis of their Opportunity shares and the fair 
market value of the Special shares received in exchange 
therefor. Any such gain or loss would be capital gain or loss 
to an Opportunity shareholder if the Opportunity shares 
were a Capital asset in his hands at the time of the exchange. 


Hearings were held on the bill by the House Ways & Means 
Committee on March 29, 1976. Applicants state they can- 
not predict what changes may be incorporated in the final 
bill adopted by the Committee, if any. Furthermore, it is 
possible that any bill reported out by the Committee may not 
be enacted orn if enacted, may be amended by action of the 
House of Representatives or the Senate prior to enactment. 


Applicants represent that the Boards of Directors of the 
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Applicants, and specifically those Directors who are not 
“interested persons” thereof as defined in the Act, have con- 
sidered the tax implications of the proposed legislation and 
have determined that the transaction is in the best interests 
of Applicants and their shareholders and should be consum- 
mated whether or not the proposed legislation is passed in 
its present form. It is further represented that a large 
preponderance of the shares and shareholders of Opportuni- 
ty would incur capital losses if the transaction is consum- 
mated as proposed and if it should be a taxable transaction. 


Section 17(a) of the Act, in pertinent part, provides that it 
shall be unlawful for any affiliated person of a registered in- 
vestment company, or any affiliated person of such a person, 
acting as a principal, knowingly to sell to or purchase from 
such investment company any security or other property. 
Section 17(b) of the Act provides that the Commission, upon 
application, may exempt from the provisions of Section 
17(a) a proposed transaction if evidence submitted es- 
tablishes that the terms of the proposed transaction, in- 
cluding the consideration to be paid or received, are fair and 
reasonable and do not involve any overreaching on the part 
of any party to the transaction and that the proposed trans- 
action is consistent with the policy of each registered invest- 
ment company concerned and with the general purposes of 
the Act. 


The application states that the proposed transaction may be 
deemed to involve the purchase and sale of securities and 
other property between registered investment companies 
and affiliated persons thereof and accordingly may be 
deemed to violate Section 17(a) of the Act. 


Applicants assert that the terms of the proposed reorganiza- 
tion are fair and reasonable insofar as shareholders of Op- 
portunity will be receiving shares of Special equal in 
aggregate value to Opportunity’s net assets. Applicants 
assert that the larger asset base of the combined fund and 
the elimination of certain costs incurred in maintaining two 
separate entities, such as certain printing, auditing, legal and 
administrative expenses borne by Special and Opportunity 
separately, may result in a reduction of per share expenses 
incurred by the combined fund. The application states that 
no brokerage commission will result from the transfer of 
assets from Opportunity to Special pursuant to the Agree- 
ment and that future expenses of Special after the 
reorganization are expected to constitute a lower percentage 
of its income. Applicants assert that the proposed 
reorganization is consistent with the respective investment 
policies of Special and Opportunity insofar as stockholders 
of Opportunity will receive shares of an open-end manage- 
ment company with substantially identical investment ob- 
jectives, fundamental policies and investment restrictions. 


Special is proposing that its shareholders approve reincor- 
porating in Maryland to save expenses. Depending primarily 
upon tax considerations, the subject reorganization may be 
completed before or after the proposed reincorporation. 
Therefore Applicants request that the order pursuant to Sec- 
tion 17(b) be made applicable irrespective of whether 
Special is a corporation of Delaware or of Maryland at the 
time the reorganization is completed. 


Section 17(d) of the Act and Rule 17d-1 thereunder, taken 
together, provide, in pertinent part, that no affiliated person 
of a registered investment company, and no affiliated person 


of any such person, acting as principal, shall participate in, or 
effect any transaction in connection with any joint transac- 
tion or arrangement in which such registered investment 
company is a participant unless an application regarding 
such joint enterprise or arrangement has been filed with the 
Commission and has been granted by an order. In passing 
upon such applications the Commission will consider 
whether the participation of such registered investment 
company in such joint enterprise or arrangement on the 
basis proposed is consistent with the provisions, policies and 
purposes of the Act and the extent to which such participa- 
tion is on a basis different from or less advantageous than 
that of other participants. 


The application states to the extent that the assumption by 
LNIMC of certain expenses incurred by Opportunity in con- 
nection with the proposed transaction might be considered a 
participation by LNIMC in a joint enterprise in which a 
registered investment company is a participant, an applicant 
regarding such joint enterprise and an order granting such 
application would be required in connection with the 
proposed transaction. 


Applicants represent that the assumption by LNIMC of these 
expenses incurred by Opportunity and not by Special is fair 
and reasonable and is consistent with the provisions, 
policies and purposes of the Act; and that the requested 
order under Section 17(d) and Rule 17d-1 should according- 
ly be granted. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 19, 1976 at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues of fact or 
law proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing thereon. 
Any such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, D. C. 
20549. A copy of such request shall be served personally or 
by mail (air mail if the person being served is located more 
than 500 miles from the point of mailing) upon Applicants at 
the address stated above. Proof of such service (by affidavit, 
or in case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. At any time after said 
date, as provided by Rule O-5 of the rules and regulations 
promulgated under the Act, an order disposing of the 
application herein will be issued as of course unless the 
Commission thereafter orders a hearing upon request or 
upon the Commission's own motion. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9217/March 25, 1976 


In the Matter of 
LIFE INSURANCE COMPANY OF NORTH AMERICA 
and 


LIFE INSURANCE COMPANY OF NORTH AMERICA 
SEPARATE ACCOUNT A 

1600 Arch Street 

Philadelphia, Pennsylvania 19101 


(812-3764) 


NOTICE OF APPLICATION PURSUANT TO SECTION 6(c) 
OF THE ACT TO MODIFY ORDER GRANTING 
EXEMPTIONS FROM THE PROVISIONS OF SECTION 
27(a)(4) AND PURSUANT TO SECTIONS 11(a) and 11(c) 
FOR APPROVAL OF EXCHANGE OFFER 


NOTICE IS HEREBY GIVEN that Life Insurance Company of 
North America (“LINA’), a stock insurance company 


organized under the laws of the State of Pennsylvania, and. 


Life Insurance Company of North America Separate Account 
A (“Separate Account’), a separate account of LINA 
registered under the Investment Company Act of 1940 (the 
Act’) as a unit investment trust, (hereinafter referred to as 
“Applicants”), filed an application on February 14, 1975, 
and amendments thereto on February 24 and March 10, 
1976, for an order of the Commission pursuant to Section 
6(c) of the Act modifying previous orders of the Commission 
exempting Applicants from provisions of Section 27(a)(4) of 
the Act, and, pursuant to Section 11, for an order approving 
an offer of exchange under Sections 11(a) and 11(c) of the 
Act. All interested persons are referred to the application on 
file with the Commission for a statement of the represen- 
tations contained therein which are summarized below. 


The Separate Account was established by LINA pursuant to 
the laws of the State of Pennsylvania in connection with the 
issuance of group and individual variable annuity contracts 
(“Contracts”) to certain persons who qualify for tax-deferred 
benefits under Sections 401, 403(a), 403(b) and 408 of the 
Internal Revenue Code of 1954 (Code”’), as amended. 
Applicants also offer the Contracts to persons who may not 
qualify for similar tax treatment. 


Net purchase payments under Contracts currently issued are 
allocated to one of five divisions of the Separate Account 
and are invested in shares of Decatur Income Fund, Inc., 
National Investors Corporation, Oppenheimer Fund, Inc., 
Trustees’ Equity Fund, Inc. or Dreyfus Third Century Fund, 
Inc. (collectively called ‘Current Fund(s)’’), which are open- 
end, diversified management investment companies 
registered under the Act. Purchasers of Contracts may also 
allocate a portion of their net purchase payments to the 
LINA fixed accumulation account to provide for fixed annuity 
payments. 


Applicants intend to add Qualified Dividend Portfolio, Inc. 
(“QDP"), a diversified, open-end management investment 
company registered under the Act, as an additional underly- 
ing fund of the Separate Account. As with the Current 
Funds, shares of QDP will be accounted for in a separate 
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division of the Separate Account. Upon such addition, QDP 
will become available for investment selection by purchasers 
under each of the Contracts currently being issued. Under 
the proposed agreement, shares of QDP may be purchased 
by the Separate Account at net asset value without the im- 
position of a sales charge. QDP shares are also sold directly 
to the public without the imposition of a sales charge. 


Section 117 


Section 11(a) of the Act provides that it shall be unlawful for 
any registered open-end company or any principal un- 
derwriter for such company to make, or cause to be made, 
an offer to the holder of a security of such company or of any 
other open-end investment company to exchange his securi- 
ty for a security in the same or another such company on any 
basis other than the relative net asset values of the respec- 
tive securities to be exchanged, unless the terms of the offer 
have first been submitted to and approved by the Commis- 
sion. Section 11(c) provides that, irrespective of the basis of 
exchange, the provisions of Section 11(a) shall be applicable 
to any type of offer of exchange of the securities of a 
registered unit investment trust for the securities of any 
other investment company. 


The Commission issued an order (Investment Company Act 
Release No. 7769 (April 12, 1973)) pursuant to Sections 
11(a) and 11(c) of the Act to permit a contractowner or a 
participant under a Group Variable Annuity Contract, Single 
Premium Deferred Variable Annuity Contract, Installment 
Premium Variable Annuity Contract and Flexible Premium 
Variable Annuity Contract to transfer the total value of his 
interest in a Separate Account division to another Separate 
Account division prior to the annuity starting date, provided 
that no transfer is permitted within one year of a previous 
transfer or within one year from the date of issue of such 
Contract (certificate under a Group Contract), except that a 
final transfer can be made within one month prior to the date 
annuity payments commence without regard to the one year 
limitation. Under the terms of this order, no such transfer is 
permitted subsequent to the date annuity payments com- 
mence. The exchange of interests in one division for in- 
terests in another division is made on the basis of the 
relative net asset values of the divisions without an ad- 
ditional sales or administrative charge being imposed. 


Applicants request’ a modification of the order described 
above to provide the same rights and benefits to con- 
tractholders who will have interests in the Separate Account 
division funded by shares of QDP as are now available to 
persons who have the Current Funds as an underlying 
Separate Account funding media selection. Applicants 
represent that such transfer rights would be subject to the 
same limitations and restrictions noted hereinbefore with 
respect to transfers as are presently applicable with respect 
to the present five divisions of the Separate Account. 


Applicants represent that the right to substitute the shares 
of one underlying Current Fund for another should be equally 
applicable with respect to QDP. QDP’s investment objective 
is to maximize dividend income and to provide to the in- 
vestor income which qualifies for the 85% corporate divi- 
dend deduction under Federal income tax laws. Applicants 
assert that QDP is appropriate as an investment medium 
selection under the Contracts, particularly those offered in 
the non-tax qualified market. Applicants assert that the ex- 
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tension of the right to substitute QDP shares for the shares 
of one of the Current Funds and vice-versa, will permit the 
contractowner or participant to choose as a funding medium 
a fund having a different investment objective from that of a 
Current Fund previously selected. 


Section 27(a)(4) 


Section 27(a)(4) of the Act, in pertinent part, prohibits the 
sale of any periodic payment plan certificate issued by a 
registered investment company if the first payment is less 
than $20, or any subsequent payment is less than $10. Rule 
27a-3 under the Act provides an exemption from Section 
27(a)(4) to permit payroll deduction of uniform amounts in 
connection with certain tax qualified variable annuity con- 
tracts. 


Prior orders of the Commission (Investment Company Act 
Releases Nos. 6273 (December 4, 1970) and 7677 
(February 20, 1973)) collectively grant exemption from Sec- 
tion 27(a)(4) of the Act to permit the initial payment on 
behalf of a plan participant under a non-tax qualified group 
variable annuity contract having Current Funds as the un- 
derlying investment media for the Separate Account, to be 
less than $20 provided, however, that such initial payment 
shall not be less than $10. Applicants now request that the 
previous orders be modified so that the same exemption as 
is applicable to Contracts participating in the existing 
divisions of the Separate Account will also apply to initial 
payments on Contracts where benefits will be funded by 
shares of QDP. 


In addition, Applicants assert that the group variable annuity 
contracts offered by Applicants, including those to be funded 
with QDP shares, may be sold to retirement savings plans 
which would qualify for tax-deferred benefits under Section 
408 of the Code, provided that necessary actions are taken 
by the Internal Revenue Service to permit the use of such 
contracts as funding media for plans qualifed under Section 
408 of the Code. Although contracts meeting the re- 
quirements of Section 408 are not included among those 
specifically exempted by Rule 27a-3, Applicants assert that 
the same rationale underlying Rule 27a-3, namely to permit 
administrative convenience and the avoidance of additional 
expense to employers in making payroll deductions, applies 
with respect to plans which may be sold in these variable 
annuity markets. Accordingly, Applicants request 
modificaiton of the aforesaid orders to permit the initial pay- 
ment under a group variable annuity contract funded by 
QDP or any of the Current Funds to be less than $20, but no 
less than $10, where such contract is issued in connection 
with plans which are qualified under Section 408 of the 
Code. 


Section 6(c) 


Section 6(c) of the Act provides, in pertinent part, that the 
Commission, by order upon application, may conditionally or 
unconditionally exempt any person security or transaction 
or any class or classes of persons, securities, or transactions 
from any provision or provisions of the Act or from any rule 
or regulation under the Act, if and to the extent such exemp- 
tion is necessary or appropriate in the public interest and 
consistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 


may, not later than April 20, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues, if any, of 
fact or law proposed to be controverted or he may request 
that he be notified if the Commission should order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the re- 
quest. As provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following April 20, 
1976, unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if any) and any 
postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9218/March 25, 1976 


NOTICE OF WITHDRAWAL OF PROPOSED RULE 15a-2 
UNDER THE INVESTMENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Securities and Ex- 
change Commission hereby withdraws its proposal to adopt 
Rule 15a-2 under the Investment Company Act of 1940 
(“Act’’).' The original rule proposal would have specified a 
method for approving “annually” the continuance of certain 
contracts in compliance with Sections 15(a)(2) and 15(b)(1) 
of the Act. Based upon the Commission's review of the com- 
ments on that proposal, as well as the changes in industry 
since 1968, the Commission has determined that the rule as 
originally proposed should be withdrawn, and a substantially 
revised version should be published for comment.* 


By the Commission. 


George A. Fitzsimmons 
Secretary 





‘Investment Company Act Release No. 5517 (October 18, 
1968). 


2 Investment Company Act Release No. 9215 (March 25, 
1976). 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9219/March 25, 1976 


(S7-625, Comment Period Expires May 30, 1976) 


NOTICE OF PROPOSAL TO ADOPT NEW RULE 15a-2 
CONCERNING ANNUAL CONTINUANCE OF CONTRACTS 
UNDER SECTION 15 OF THE INVESTMENT COMPANY 
ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Securities and Ex- 
change Commission has under consideration the adoption of 
a new Rule 15a-2 under the Investment Company Act of 
1940 (‘Act’) to define the term ‘‘annually” for the purposes 
of Sections 15(a)(2) and 15(b)(1) of the Act by specifying a 
method by which the continuance of investment advisory 
contracts and principal underwriting contracts may be ap- 
proved “annually” in compliance with the requirements of 
those Sections.’ The proposed rule would be adopted pur- 
suant to the authority granted to the Commission in Section 
38(a) of the Act. 


Section 15(a) of the Act provides that it shall be unlawful for 
any person to serve or act as investment adviser of a 
registered investment company, except pursuant to a 
written contract, which contract, whether with such 
registered company or with an investment adviser of such 
registered company, has been approved by the vote of a 
majority of the outstanding voting securities of such 
registered company and meets certain other requirements, 
Section 15(a)(2) provides, as one such requirement, that the 
contract shall continue in effect for a period more than two 
years from the date of its execution, only so long as its con- 
tinuance is specifically approved at least annually by the 
board of directors or by vote of a majority of the investment 
company’s outstanding voting securities. 


Section 15(b) of the Act provides that it shall be unlawful for 
any principal underwriter for a registered open-end invest- 
ment company to offer or sell the company’s securities ex- 
cept pursuant to a written contract with such company 
which meets certain requirements. Section 15(b)(1) 
provides, as one such requirement, that the contract shall 
continue in effect for a period more than two years from the 
date of its execution, only so lony as its continuance is 
specifically approved at least annually by the board of direc- 
tors or by vote of a majority of the investment company’s 
outstanding voting securities. 


Section 38(a) of the Act authorizes the Commission to issue 
such rules as are necessary or appropriate to the exercise of 
the powers conferred upon the Commission in the Act, in- 
cluding rules defining accounting, technical and trade terms 
used in the Act. 


The primary purpose of the proposed Rule 15a-2 is to 
eliminate uncertainty as to when the required approval of 
the contract must be obtained. The Commission believes 
that for contract continuances extending past the initial two- 
year term permitted by the Act, the votes of approval ought 





‘An earlier proposed Rule 15a-2, which was published for 
comment on October 18, 1968 (Investment Company Act 
Release No. 5517), was withdrawn in favor of the new 
proposal published in this Release. (See Investment Com- 
pany Act Release No. 9214, March 25, 1976.) 


288/SEC DOCKET 


to be taken at intervals of not more than approximately one 
year, and at times when there is meaningful information as 
to performance over the preceding year on which to base a 
judgment as to continuing the contract. An additional pur- 
pose of the proposed rule is to eliminate certain practices 
which the Commission, upon the basis of its experience, 
considers to be contrary to the policy and purposes of Sec- 
tion 15 of the Act. One such practice would be scheduling 
votes within successive calendar years so that there may be 
an interval of substantially more than 365 days between 
them, as where votes are scheduled in January of one year 
and in December of the following year. Another such prac- 
tice would be scheduling votes so far in advance of the date 
on which the continuance of the contract is to take effect 
that there is no meaningful information on which either the 
directors or shareholders can base their votes. 


Proposed Rule 15a-2 provides that the first continuance of a 
contract shall be deemed to have been approved at least an- 
nually if such contract is specifically approved by the board 
of directors or by vote of a majority of the investment com- 
pany’s outstanding voting securities during the 60 days prior 
to and including the earlier of (1) the specified termination 
date for the contract, or (2) the second anniversary of the 
date on which the contract was executed. The proposed rule 
also provides that any subsequent continuance of a contract 
shall be deemed to have been approved in compliance with 
Section 15 if such contract is specifically approved by the 
board of directors or by vote of a majority of the investment 
company’s outstanding voting securities during the 60 days 
prior to and including the first anniversary specified in such 
contract as the effective date of its most recent previous an- 
nual continuance. 


While compliance with the proposed rule would be deemed 
to be compliance with Section 15(a)(2) or Section 15(b)(1) 
of the Act, it should be noted that the method specified in 
the proposed rule would not be the exclusive method for 
complying with the Act. Both Section 15(a)(2) and Section 
15(b)(1) provide that continuance of a contract must be ap- 
proved ‘at /east annually.” (Emphasis added). Therefore, 
proposed Rule 15a-2 would not prohibit votes at more fre- 
quent intervals than specified in the rule. In this connection, 
it is recognized that the language of investment advisory and 
principal underwriting contracts currently in effect varies 
with respect to the statement of the term of the contract, 
and it is not contemplated that the proposed rule would re- 
quire investment companies to amend such existing con- 
tracts. 


Paragraph (b) of the proposed rule provides for prospective 
application of the rule, so as not to disrupt existing 
arrangements. Accordingly, the rule would not apply to any 
continuance which was approved not later than 90 days 
after the rule’s adoption, provided the contract will expire by 
its terms not later than 17 months after the rule’s adoption. 


It should be noted, however, neither the proposal to adopt, 
nor any subsequent adoption of, Rule 15a-2 would change 
our view that in order to comply with Sections 15(a) and 
15(b), it is usually expected that an investment company 
whose private shareholders initially approve an investment 
advisory contract will submit the contract to a vote of the 
company’s public shareholders as soon as possible 
thereafter. 


A note has been added at the end of the proposed rule to 
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call attention to the applicability of Section 15(c) of the Act 
to annual continuances approved pursuant to Sections 15(a) 
and 15(b). Section 15(c) provides, in part, that 


it shall be unlawful for any registered investment com- 
pany having a board of directors to enter into, renew, 
or perform any contract or agreement, written or oral, 
whereby a person undertakes regularly to serve or act 
as investment adviser of or principal underwriter for 
such company, unless the terms of such contract or 
agreement and any renewal thereof have been ap- 
proved by the vote of a majority of directors, who are 
not parties to such contract or agreement or interested 
persons of any such party, cast in person at a meeting 
called for the purpose of voting on such approval. 


Thus, the annual approval of the continuance of a contract in 
compliance with Sections 15(a) and 15(b) would constitute 
a renewal of such contract for purposes of Section 15(c). 


The text of proposed Rule 15a-2 is as follows: 
Rule 15a-2. Annual Continuance of Contracts 


(a) For purposes of Sections 15(a) and 15(b) of the Act, the 
continuance of a contract for a period more than two years 
after the date of its execution shall be deemed to have been 
specifically approved at least annually by the board of direc- 
tors or by a vote of a majority of the outstanding voting 
securities of a registered investment company if such ap- 
proval occurs: 


(1) with respect to the first continuance of a contract, dur- 
ing the 60 days prior to and including the earlier of (i) the 
date specified in such a contract for its termination in the 
absence of such approval, or (ii) the second anniversary of 
the date upon which such contract was executed; or 


(2) with respect to any subsequent continuance of a con- 
tract, during the 60 days prior to and including the first an- 
niversary of the date specified in such contract as the effec- 
tive date of its most recent previous annual continuance. 


(b) The provisions of paragraph (a) of this rule shall not 
apply to any continuance of a contract which shall have been 
approved not later than 90 days after the date of adoption of 
this rule, provided that such contract shail expire, by its 
terms, not later than 17 months from the date of adoption of 
this rule. 


NOTE: Any annual continuance of a contract ap- 
proved in accordance with the provisions of 
paragraphs (a)(1) or (a)(2) of Rule 15a-2 will con- 
stitute a renewal of such contract for the purposes of 
Section 15(c) of the Act, and therefore such renewal 
must be approved by the disinterested directors within 
the times specified in the rule for a continuance. 


* * * * © 


All interested persons are invited to submit views and com- 
ments on the proposed rule to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549 on or before May 30, 1976. All 
communications in this regard should refer to File No. S7- 
625, and will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 7319/March 19, 1976 


S.E.C. v. CAPITOL FACTORING CORPORATION. ET AL., 
(D. UTAH, CENTRAL DIVISION, CIVIL ACTION FILE 
NO. C76-50) 


Robert H. Davenport, Administrator of the Denver Regional 
Office of the Securities and Exchange Commission, an- 
nounced that on March 9, 1976, the Honcrable Aldon J. 
Anderson, United States District Judge for the District of 
Utah, Central Division, entered orders of permanent injunc- 
tion against Malin Perry and Capitol Factoring Corporation, 
both of Provo, Utah, enjoining them from violations of the 
registration and antifraud provisions of the Securities Act of 
1933 and the Securities Exchange Act of 1934. Both Malin 
Perry and Capitol Factoring Corporation consented to the 
entry of permanent injunctions without admitting or denying 
the allegations of the complaint. 


The injunctions are the result of a complaint filed by the 
Commission against Capitol and Perry alleging that, among 
other things, they engaged in the offer and sale to the public 
of securities in the form of notes and evidences of in- 
debtedness of Capitol and in connection with the offer and 
sale of these securities made material misrepresentations 
and omitted to state material facts.*The inunctions enjoin 
Capitol and Perry from engaging in the acts alleged in the 
complaint or acts and practices of similar purport or object in 
connection with the offer or sale of Capitol Factoring Cor- 
poration securities or any other security. 


(For further information, see Litigation Release No. 4 





LITIGATION RELEASE NO. 7320/March 19, 1976 


UNITED STATES OF AMERICA v. CARLO BORDON, 
PETER SHADDICK, ANDREW GAROFALO, ARTHUR 
SLUTZKY, DONALD E. RICH, MARTIN KEROES, MICHAEL 
ROMERSA AND PAUL SABATELLA 

(S.D.N.Y., 75 Cr. 748) 


Paul Fiske, U.S. Attorney for the Southern District of New 
York and William D. Moran, Administrator of the New York 
Regional Office jointly announced that on March 9, 1976 six 
persons were sentenced in New York, New York, in connec- 
tion with charges made in federal indictments involving 
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foreign exchange transactions by the now bankrupt Franklin 
National Bank. Judge Thomas P. Griesa of the Southern 
District of New York sentenced Andrew Garofalo, a vice 
president and head of the foreign exchange department, to 
six months in prison followed by eighteen months probation. 
Arthur Slutzky, an assistant manager in the foreign ex- 
change department, Martin Keroes and Donald Emrich, 
traders in the foreign exchange department, were all 
sentenced to four months in prison followed by twenty 
months probation. Paul Sabatella and Michael Romersa, 
also traders in the foreign exchange department, received a 
three months sentence in prison followed by twenty-one 
months probation. Each of the sentenced defendants 
entered guilty pleas to at least one count in the indictment. 
Judge Griesa set a surrender date of March 23, 1976. 


MEMORANDUM 
March 11, 1976 
To: Office of Public Information 
From: William D. Moran 
Regional Administrator 
New York Regional Office 


Subject: UNITED STATES v. CARLO BORDONI, et al. 


NEWS DIGEST 


ANDREW GAROFALO AND OTHERS ARE 
SENTENCED 


The New York Regional Office and the U.S. At- 
torney for the Southern District of New York 
have jointly announced that on March 9, 1976, 
six persons connected with the now bankrupt 
Franklin National Bank were sentenced by the 
Honorable Thomas P. Griesa, United States 
District Court Judge, Southern District of New 
York. 


Sentenced to six months in prison followed by 
eighteen months probation was Andrew 
Garofalo. Also sentenced were Martin Keroes, 
Arthur Slutzky and Donald Emrich, each re- 
ceived a four months probation. Paul Sabatella 
and Michael Romersa were sentenced to three 
months in prison followed by twenty-one 
months probation. Each of the individuals were 
associated with the bank’s foreign exchange 
department. 


Sentences were entered pursuant to each of the 
defendant's pleas of guilty to at least one count 
in the federal indictment. 


Jack A. Barbanel 
Staff Attorney, Branch #2 
(212) 264-4087 
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Litigation Release No. 7321/March 1976 


SEC v. FIRST MORTGAGE INVESTORS, et al. 
(S.D.Fla., Civil Action No. 75-1850-JE 


Jule B. Greene, Administrator of the Atlanta Regional Office, 
and William Nortman, Associate Regional Administrator, 
Miami Branch Office, of the Securities and Exchange Com- 
mission, announced that on March 9, 1976 the Honorable 
Joe Eaton, U.S. District Judge for the Southern District of 
Florida, entered an Order which: (1) dismissed with pre- 
judice the complaint filed in the action against the defendant 
Stanley J. Magenheimer (“Magenheimer’); (2) approved the 
terms of a Stipulation and Undertaking entered into between 
the Commission and Magenheimer, and (3) provided that 
the Court retain jurisdiction over the parties and subject 
matter for the purpose of ensuring that all of the terms and 
conditions of the Stipulation and Undertaking are fulfilled. 


The terms of the Stipulation and Undertaking, which was 
entered into by Magenheimer without admitting or denying 
the allegations in the Commission’s Complaint and upon its 
not being construed as an injunction, provide that 
Magenheimer will not violate the anti-fraud, periodic report- 
ing or proxy provisions of the federal securities laws. It is 
further provided that for a one-year period following the en- 
try of the Order, Magenheimer shall not: (1) hold the posi- 
tion of, or act as an officer or director or otherwise direct the 
management and policies of any publicly held company or 
trust, and (2) appear or practice as an attorney before the 
Commission. Finally, Magenheimer undertook to advise the 
Commission in advance, at the expiration of the one-year 
period, if he should seek to become associated with a public 
company or trust or appear or practice before the Commis- 
sion as an attorney. 


(For further information see LR-7072 September 8, 1975.) 





Litigation Release No. 7322/March 23, 1976 


SEC v. CHARLES H. ELDREDGE, JR. 
(ND Ill 75 C 3198) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office announced the entry by Judge John F. 
Grady of the U.S. District Court for the Northern District of 
Illinois, Eastern Division, on March 10, 1976 of an Order of 
Disgorgement of Proceeds against Charles H. Eldredge, Jr., 
a registered investment adviser. The Order requires Eldredge 
to turn over and disgorge $55,925.00 to four of his former 
clients. The Court found, after a three day hearing, that 
Eldredge received funds to purchase securities for these 
clients and failed to purchase the securities. 


Judge Grady also entered a Judgment of Permanent Injunc- 
tion and Order of Disgorgement of Proceeds, by consent, 
enjoining Eldredge from further violations of the antifraud 
provisions of the Securities Act of 1933, Securities Ex- 
change Act of 1934 and Investment Advisers Act of 1940 
and the bookkeeping provisions of the Investment Advisers 
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Act. Eldredge did not admit or deny any of the allegations in 
the Commission’s Complaint. The consent Order of 
Disgorgement requires Eldredge to turn over and disgorge to 
four of his clients an additional $145,268.15 that he ob- 
tained from them in his capacity as investment adviser and 
counselor. 


For further information, see Litigation Release No. 7119. 





Litigation Release No. 7323/March 23, 1976 


SEC v. PETCO OIL & GAS, INC., ET AL 
W/D OKLA. 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, today 
announced the filing of a civil injunctive complaint March 
18, 1976 in Federal District Court at Oklahoma City, 
Oklahoma, naming as defendants Petco Oil & Gas, Inc. of 
Oklahoma City, Oklahoma; Kentucky Crude Oil & Gas Co., 
Inc. of Louisville, Kentucky; Simoneaux Jude Alexander, 
David W. Berry, Carlyle Jerry Howe, George A. Schoepf, 
Betty Jo Juanita Whitaker and Floyd C. Wilson, all of 
Oklahoma City; Donald R. Bernard, Thomas M. Bertch, Jr., 
John V. Holden, a/k/a Jack Holden, and Nancy Jean Holden, 
all of Houston, Texas; Gordon Atwell, Jr. and Tom Bohanan, 
both of Louisville; and John E. Faletti of Metairie, Louisiana. 


The complaint alleges that Petco Oil & Gas, Inc., Kentucky 
Crude Oil & Gas Co., Inc., Alexander, Atwell, Bernard, Berry, 
Bertch, Bohanan, Faletti, John Holden, Nancy Holden, 
Schoepf, Whitaker and Wilson offered and sold fractional 
undivided working interests in oil and gas leases located in 
Oklahoma, New Mexico and Texas, issued by Petco Oil & 
Gas, Inc., U.S. Crude Oil & Gas, Inc. and Kentucky Crude Oil 
& Gas Co., Inc., in violation of the registration provisions of 
the federal securities laws. 


The complaint further alleges that since 1972, Petco Oil & 
Gas, Inc., U.S. Crude Oil & Gas, Inc., which merged with Pet- 
co on October 31, 1975, Kentucky Crude Oil & Gas Co., Inc., 
Alexander, Atwell, Bernard, Berry, Bertch, Bohanan, Faletti, 
John Holden, Nancy Holden, Howe, Schoepf, Whitaker and 
Wilson offered and sold to the investing public fractional un- 
divided working interests in oil and gas leases, pursuant to 
23 Schedule D offering sheets filed with the Commission 
under Regulation B, by use of high-pressure long distance 
telephone sales methods which contained numerous false 
and misleading representations and omissions of material 
facts, all in violation of the antifraud provisions of the federal 
securities laws. 


The complaint alleges that since 1975, Petco Oil & Gas, Inc., 
U.S. Crude Oil & Gas, Inc. and Kentucky Crude Oil & Gas 
Co., Inc. have filed 34 Schedule D offering sheets with the 
Commission and have raised approximately $5,000,000 
from the sale of fractional undivided working interests in oil 
and gas leases. 


The sales methods alleged in the complaint as utilized by 


Petco Oil & Gas, Inc., U.S. Crude Oil & Gas, Inc. and Ken- 
tucky Crude Oil & Gas Co., Inc. were designed to lull 
prospective investors by appealing to their gambling in- 
stincts and then to stampede them into making a snap deci- 
sion to invest without serious consideration of the merits 
and without being provided meaningful information with 
which to make such a decision. 


The method of selling consisted of randomly contacting 
potential investors by long distance telephone calls, stating 
that the salesmen owned the company, that they only drilled 
in proven fields, that they employed a geologist who 
“doesn’t miss” in finding oil and gas, that they had an ex- 
tremely high success rate, that only a few interests remain to 
be sold, that the investment was 100% tax deductible and 
stating that there was little, if any, risk involved in the invest- 
ment. 


The complaint further alleges that Bernard and John Holden 
received substantial investor funds and utilized them for pur- 
poses other than those stated in the Schedule D offering 
sheets filed with the Commission and furnished to investors. 
One such utilization, the complaint alleges, was the dis- 
bursement to Bernard and John Holden of undisclosed com- 
mission overrides totaling at least $250,000. 





Litigation Release No. 7324/March 23, 1976 


SEC v. CHALLENGE HOMES, INC., ET AL 
{N.D. Tex.] 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, today 
announced that on March 19, 1976, Federal District Judge 
William M. Taylor, Jr., at Dallas, Texas, entered orders per- 
manently enjoining Challenge Ministries, Inc., Challenge 
Homes, Inc., Challenge Homes of the Dakotas, Inc., Lowell 
D. Kramer, all of Dallas, and Jesse A. Toavs, Lewisville, 
Texas, from violations of the securities registration and anti- 
fraud provisions of the federal securities laws. Assured 
Funds, Inc., Dallas, was permanently enjoined from viola- 
tions of the antifraud provisions. 


The Commission's Complaint, filed in Federal District Court 
at Dallas on January 23, 1976, alleged that the violations 
occurred in connection with the offer and sale of debenture 
bonds and interest-bearing certificates issued by Challenge 
Homes, Inc. and Challenge Homes of the Dakotas, Inc. 


Each of the corporate defendants, together with Toavs and 
Kramer consented to the entry of the order without admit- 
ting or denying the allegations. 


Additionally, the order provides that new boards of directors 
be appointed for Challenge Ministries, Inc., Challenge 
Homes, Inc., Challenge Homes of the Dakotas, Inc., Assured 
Funds, Inc., Challenge Child Care Centers, Inc., Challenge 
Evangelism, Inc., and New Chalienge Homes, Inc. 


With the exception of Assured Funds, Inc., all of the defen- 
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dant corporations were organized as non-profit corporations 
to engage, principally, in the operation of religiously oriented 
nursing homes. 


The existing board of directors of Challenge Ministries, Inc., 
which consists of ordained ministers, will serve as a com- 
mittee to facilitate an orderly transition of management and 
to act in an advisory capacity to Challenge Ministries, Inc. in 
accordance with the religious character of the nursing 
homes. 


The order further appointed James Young, Dallas, as chief 
operating officer of the corporations and approved the Dallas 
accounting firm of Elms, Faris, Caylor & Company as 
auditors to conduct an audit of all the corporations for the 
calendar year ended December 31, 1975. 


For further information, see Litigation Release No. 7251A. 





Litigation Release No. 7325/March 23, 1976 


SEC. v. REPUBLIC ENERGY CORP., ET AL 
(N.D. TEX) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission today an- 
nounced that Federal District Judge Robert W. Porter at 
Dallas, Texas, on March 18, 1976 entered Orders of Perma- 
nent Injunction against Earth Energies, Inc. and Lynn G. 
Secord, both of Dallas, Texas. 


Both consented to the entry of the injunctive orders without 
admitting or denying the allegations in the Commission's 
complaint filed January 28, 1975, charging violations of the 
registration and antifraud provisions of the federal securities 
laws in connection with the offer and sale by Earth Energies, 
Inc. of fractional undivided working interests in Texas oil and 
gas leases. 


For further information see Litigation Release Nos. 6705 
and 6755. 





Litigation Release No. 7326/March 24, 1976 


U.S. v. Hubert Daniel Dawson, et al. 
(USDC, S.D. W. Va., Criminal No. 75-50-H) 


John A. Field, lil, United States Attorney for the Southern 
District of Virginia, and Paul F. Leonard, Administrator of the 
Washington Regional Office of the Securities and Exchange 
Commission, announced that on February 23, 1976, Hubert 
Daniel Dawson (a/k/a Hubie Dawson) pled guilty to two 
counts of mail fraud and Ruth Josephine Dawson (a/k/a Jo 
Dawson) and Aaron Hall each pled guilty to one mail fraud 
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count of an indictment charging 17 mail fraud counts. In ad- 
dition, on March 1, 1976, following a one-week trial, co- 
defendants Charles Reynolds and Robert Broce were each 
found guilty of one count of the indictment and not guilty on 
four counts. The jury was unable to reach agreement as to 
the remaining 12 counts. 


Briefly, the indictment charged that each of the above- 
named defendants, aided and abetted by each other, 
defrauded investors in Protector Security Centers, Inc. 
(“PSC”) by making untrue statements of material facts con- 
cerning, among other things, the future value of PSC com- 
mon stock, the use of investor monies in PSC construction 
projects, the amount of PSC stock owned by members of its 
Board of Directors and the amounts of capital contributed by 
such Board members in consideration for such stock. The in- 
dictment further alleges that the defendants coveted to their 
own use an unspecified amount of investor monies received 
by them for PSC common stock. Sentencing for all defen- 
dants has been set for May 10, 1976. 





Litigation Release No. 7327 


‘Securities and Exchange Commission v. Braniff Airways, In- 


corporated, et al. (Civil Action No. 76-0485, United States 
District Court for the District of Columbia) 


The Securities and Exchange Commission today announced 
the filing of a complaint and the entry by consent, of orders 
of permanent injunction in the United States District Court 
for the District of Columbia against Braniff Airways, Incor- 
porated, its parent corporation, Braniff International Cor- 
poration, Harding L. Lawrence, C. Edward Acker and Charles 
S. South. The defendants consented to the entry of these 
orders without admitting or denying the allegations of the 
Commission’s complaint. 


The Commission alleged in its complaint that during the 
period from 1969 to the date hereof defendant Braniff 
Airways and at certain times included therein defendants 
Braniff International, Lawrence, Acker and South maintained 
a secret fund of corporate monies and unaccounted-for- 
airline tickets with a potential value of over $900,000; that 
defendants Braniff Airways, Lawrence, Acker and South 
caused $40,000 in monies from this fund to be used in con- 
nection with a single illegal political contribution made in 
1972; and that defendants Braniff Airways, Acker and 
South caused the remaining monies and tickets from the 
fund to be distributed as extra consideration to travel agents, 
tour groups and promoters in order to promote the com- 
pany’s international and foreign air travel business in viola- 
tion of the Federal Aviation Act, foreign law and Inter- 
national Air Transport Association (IATA) resolutions. 


The orders of permanent injunction enjoin defendants 
Braniff International and Braniff Airways from further 
violations of Sections 13(a) and 14(a) of the Securities Ex- 
change Act of 1934; from using corporate funds for unlaw- 
ful political contributions or similar unlawful purposes; from 
making false or fictitious entries in their corporate books and 
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records; and from establishing or maintaining any secret or 
unrecorded fund of corporate monies or other assets. The 
orders entered against the individual defendants restrain 
them from identical practices with respect to Braniff 
Airways, Braniff International or any other company. 


Prior to the entry of these orders, the company initiated an 
investigation into the facts and circumstances surrounding 
the use of secret funds of corporate monies or other assets 
for unlawful political contributions or other purposes. The 
company has adopted a policy and implemented procedures 
designed to preclude further improper use of corporate funds 
or other assets. In addition, the defendants have cooperated 
with the Commission’s staff during its investigation of this 
matter. 


As part of their consent to the entry of this order, the cor- 
porate defendants have undertaken to continue their ongo- 
ing investigation with respect to such payments and with 
respect to all other relevant matters as may be revealed in 
the course of such investigation. The corporate defendants 
have further undertaken to file a report of that investigation 
with the Commission and the Court. 





Litigation Release No. 7328/March 25, 1976 


The Securities and Exchange Commission filed a civil action 
in the United States District Court for the Southern District 
of New York on March 8, 1976, against Technical 
Resources, Inc. (a/k/a Earth Energy, Inc.) and Clyde Berg, 
both of Long Beach, California; John G. Brennan, Paradise 
Valley, Arizona; Charles E. Hayward, Murray, Utah; and R. A. 
Wolk & Company and Robert A. Wolk, both of White Plains, 
New York, charging violations of various provisions of the 
federal securities laws. 


The Commission's Complaint alleged that all the defendants 
offered and sold the securities of Technical Resources, Inc. 
("TRI") in violation of Section (a) of the Securities Act of 
1933 (Securities Act’) and Section 10(b) of the Securities 
Exchange Act of 1934 (‘Exchange Act’’) and Rule 10b-5 
thereunder, through the use of prospectuses which failed to 
adequately and factually describe the officers and directors 
of TRI, the use of the proceeds of the offering, the identity of 
the underwriters and the method of distribution. The defen- 
dants were also alleged to have engaged in the use of a 
check kiting scheme in connection with the offering of secu- 
rities of TRI. 


In addition, the Complaint alleged that defendants R. A. 
Wolk and Company and Robert A. Wolk failed to keep 
current certain of its books and records in violation of Sec- 
tion 17 of the Exchange Act and Rule 17a-3 thereunder, and 
that defendant TRI failed to file a Form SR in vilation of Rule 
463 of the General Rules and Regulations under the 
Securities Act with respect to the TRI offering. 


The Commission's Compiaint also alleged that defendant 
John G. Brennan violated Rule 2(e) of the Commission's 
Rules of Practice by continuing to practice before the Com- 


mission while under suspension from such practice pursuant 
to said rule. Among other things, Brennan was alleged to 
have advised TRI with respect to its obligations under the 
federal securities laws, having prepared post-effective 
amendments to TRI’s registration statement wherein he 
appeared as counsel for TRI. 


Furthermore, the Complaint requests that TRI be ordered to 
file a Form SR with respect to the offering of its common 
stock, and that defendants R. A. Wolk and Company and 
Robert A. Wolk be compelled to disgorge all illegal profits 
received in connection with the offering of the securities of 
TRI. 


Brennan consented to the entry of Final Judgment of Perma- 
nent Junction without admitting or denying the allegations 
of the Commission's Complaint as they relate to him. The 
Final Judgment, among other things, enjoined Brennan from 
further violations of the anti-fraud provisions of the federal 
securities laws, and enjoined him from appearing and prac- 
ticing before the Commission in contravention of the 
suspension imposed upon Brennan under Rule 2(e) of the 
Commission's Rules of Practice. 





Litigation Release No. 7329/March 25, 1976 
SEC v. PHOENIX ENERGY COMPANY, et al (S/D TEX.) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office, and James E. Sims, Assistant Regional Administrator 
of the Houston Branch Office of the Securities and Exchange 
Commission today announced the filing of a complaint on 
March 11, 1976 in Federal District Court at Houston, Texas 
seeking to enjoin Phoenix Energy Company, Marine Contrac- 
tors & Supply, Inc., Roger Evans and Andrew J. Allard, all of 
Houston, George Jackson ‘Bailey, Fort Worth, Texas, Nuen- 
co, Ltd., New York, New York, Arthur John Sfondrini, South 
Salem, New York, Susan Raisman, Smithtown, New York, 
and Security Leverage Corporation, Rochester, New York, 
from further violations of the securities registration 
provisions of the federal securities laws. 


The complaint also seeks to enjoin Phoenix Energy Com- 
pany, Marine Contractors & Supply, Inc. and Evans from 
further violations of the antifraud provisions of the federal 
securities laws. 


The complaint alleges that Phoenix Energy Company, 
Marine Contractors & Supply, Inc., Evans, Allard, Bailey, 
Nuenco, Ltd., Sfondrini, Raisman and Security Leverage 
Corporation violated the securities registration provisions in 
connection with the offering and selling of interests in 
limited partnerships organized by Phoenix Energy Company 
and Evans, co-general partners, by failing to register the 
securities with the Securities and Exchange Commission. 
The limited partnerships invested in oil and gas drilling and 
development programs managed by Evans. The complaint 
also alleges that Phoenix Energy Company and Evans are 
issuers of the unregistered securities, that Marine Contrac- 
tors & Supply, Inc. funded the promotions and that Nuenco, 
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Ltd., Sfondrini, Security Leverage Corporation, Raisman, 
Bailey and Allard acted as commission selling agents en- 
gaged in the promotion and distribution of the unregistered 
securities. 


The complaint also alleges that Phoenix Energy Company. 
Marine Contractors & Supply, Inc. and Evans violated the 
antifraud provisions of the federal securities laws in that they 
misrepresented and omitted to state material facts in con- 
nection with the offer and sale of the interests in the limited 
partnerships. The alleged misrepresentations and omissions 
concern the methods used to secure leveraged tax deduc- 
tions, the financial condition of the general partners and af- 
filiates, the relationship and activities of the general partner 
and the affiliate driller and operator, and the existence and 
amount of commissions paid to selling agents. 





Litigation Release No. 7330/March 25, 1976 


SEC v. LANDAHL, BROWN & WEEK ASSOCIATES, INC., et 
al. 
(E. D. Va., Alex. Div., Civil Action No. 76-5-A) 


Paul F. Leonard, Administrator of the Washington Regional 
Office, announced that on March 9, 1976, the Honorable 
Albert V. Bryan, Jr., United States District Court Judge for 
the Eastern District of Virginia, Alexandria Division, entered 
an order of permanent injunction against Landahl, Brown & 
Weed Associates, Inc., ("LBW") of Silver Spring, Maryland, 
and John Perry Landahl, Jr., (“Landahl’’) of Alexandria, 
Virginia, enjoining said defendants from violations of the 
registration and antifraud provisions of the federal securities 
laws in the offer and sale of interests in ‘general 
partnerships” and any other securities. In addition, Judge 
Bryan appointed a receiver to perform an accounting of 
LBW. LBW and Landahl consented to the entry of the order 
without admitting or denying the allegations of the Com- 
mission's complaint. 


The Commission's complaint alleges that LBW and Landahl 
used fraudulent means to offer and sale unregistered in- 
terests in “general partnerships” which were formed to buy, 
develop, and sell land located in Florida. Alleged mis- 
representations were made concerning, among other things, 
liability of the investors, future monetary returns to in- 
vestors, the use of investors’ funds, the professional ex- 
perience of LBW and Landahl, the ownership of the proper- 
ty, and the commingling of investors’ funds. 


The equity receiver will take complete control, possession 
and custody of LBW’s books, records, and assets. Following 
an accounting of LBW’s books, records and assets, the 
receiver will recommend to the Court what further actions 
should be taken. 


Judge Bryan also entered an order on March 2, 1976, dis- 
missing the Commission's complaint as to Strasburg Realty, 
Inc., of Strasburg, Virginia, Edward DeV. Bunn, of Arlington, 
Virginia, First Fidelity Corporation, of Silver Spring, 
Maryland, and William Clifford Brown, of Bowie, Maryland. 
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For further information see Litigation Release No. 7233. 





Litigation Release No. 7331/March 25, 1976 


SEC v. PALMER PETROLEUM OF TEXAS, INC. 
(E.D. TEX.) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission today an- 
nounced that on March 19, 1976 Federal District Judge 
William Wayne Justice at Tyler, Texas, entered an Order of 
Permanent Injunction against Palmer Petroleum of Texas, 
Inc., Harold R. ‘Bud’ Palmer, both of Gladewater, Texas, 
and Ronald C. Dotson of Longview, Texas, enjoining them 
from violations of the registration and antifraud provisions of 
the federal securities laws. 


The defendants consented to the entry of the permanent in- 
junction without admitting or denying the allegations of the 
Commission's complaint filed on December 22, 1975. 


The complaint alleged violations of the securities registration 
provisions of the federal securities laws by Palmer 
Petroleum of Texas, Inc., Palmer and Dotson in connection 
with the offer and sale of investment contracts in the form of 
limited partnership interests in oil and gas leases in Upshur 
and Barbour Counties, West Virginia, and Richland Parish, 
Louisiana, issued by Palmer Petroleum of Texas, Inc. 


The complaint further alleged that in connection with the 
offer and sale of investment contracts in the form of limited 
partnership interests in oil and gas leases issued by Palmer 
Petroleum of Texas, Inc., Palmer and Dotson made false and 
misleading statements and omitted to state material facts 
concerning among other things, the anticipated return on in- 
vestments in oil and gas wells, and the degree of liability to 
which investors are exposed as participants in oil and gas 
drilling activities as a result of iinvestments with Palmer 
Petroleum of Texas, Inc. 





Litigation Release No. 7332/March 25, 1976 


STATE OF IOWA v. ROGER WAYNE EVERETT, CHARLES 
R. DOHRN AND CHARLES J. MUNSON CR 18302-18324 


Richard C. Turner, Attorney General of the Department of 
Justice of the State of lowa, and William D. Goldsberry, Ad- 
ministrator of the Chicago Regional Office of the Securities 
and Exchange Commission, announced that on February 25, 
1976, the Grand Jury of Scott County, lowa returned a 
twenty-three count indictment accusing Roger Wayne 
Everett, Charles R. Dohrn and Charles J. Munson with the 
crime of conspiracy in violation of Section 719.1 of the Code 
of lowa and the crime of false representations in violation of 
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Chapter 502, Section 502.28 of the lowa Code. 


The indictment charged the defendants with conspiring 
together to make false representations to public investors 
and with knowlingly making false representations or 
statements as to the nature, character or value of securities 
offered for sale, sold or negotiated for sale within the State 
of lowa. See Litigation Releases 6167 and 6175 for further 
information concerning Roger Wayne Everett. 
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STAFF ACCOUNTING BULLETIN 
Release No. 7/March 23, 1976 


Notice of Publication of Staff Accounting Bulletin No. 7 


The Division of Corporation Finance and the Office of the 
Chief Accountant today announced the publication of Staff 
Accounting Bulletin No. 7. The statements in the Bulletin are 
not rules or interpretations of the Commission nor are they 
published as bearing the Commission's official approval; 
they represent interpretations and practices followed by the 
Division and the Chief Accountant in administering the dis- 
closure requirements of the federal securities laws. 


Staff Accounting Bulletin No. 7 provides interpretations of 
Accounting Series Release No. 190. This release (the adop- 
tion of Rule 3-17 of Regulation S-X) requires the disclosure 
of replacement cost data by certain registrants effective for 
years ending on or after December 25, 1976. 


TOPIC 6: INTERPRETATIONS OF ACCOUNTING SERIES 
RELEASES 


|. ACCOUNTING SERIES RELEASE NO. 190—Relating to 
Amendments to Regulation S-X Requiring Disclosure of 
Replacement Cost Data (Rule 3-17) 


General Facts: 


Accounting Series Release No. 190 amends Regulation S-X 
by establishing Rule 3-17 thereto which calls for the dis- 
closure of replacement cost data for registrants whose in- 
ventories and gross property, plant and equipment exceeds 
certain amounts. Data required to be disclosed are: 


(1) Current replacement cost of inventories; 


(2) Cost of sales computed on the basis of the 
replacement cost of the goods or services at the time 
of sale; 


(3) Gross (new) and depreciated replacement cost of 
productive capacity; and 


(4) Depreciation, depletion and amortization expense 
on a replacement cost basis. 


In addition a description of the methods employed and the 
presentation of other information of which management is 
aware and which it believes is necessary to prevent the 
replacement cost data from being misleading are required. 
Rule 3-17 is effective for years ending on or after December 
25, 1976. 


1. Definitions and Concepts 


a. Replacement Cost 
Facts: 
Rule 3-17 requires various replacement cost data. 


Question: 

What is the definition of replacement cost? 

Interpretive Response: 

For purposes of this rule, replacement cost is the lowest 
amount that would have to be paid in the normal course of 
business to obtain a new asset of equivalent operating or 
productive capability. In the case of depreciable, depletable 
or amortizable assets, replacement cost (new) and 
depreciated replacement cost should be distinguished. 
Replacement cost (new) is the total estimated current cost 
of replacing total productive capacity at the end of the year 
while depreciated replacement cost is the replacement cost 
(new) adjusted for the already expired service potential of 
such assets. 


b. Productive Capacity 
Facts: 
Rule 3-17 speaks in terms of “productive capacity.” 


Question 7: 

What is the definition of productive capacity? 

Interpretive Response: 

Productive capacity is a measurement of a company’s ability 
to produce and distribute. The productive capacity of a 
manufacturer would be measured by the number of units it 
can presently produce and distribute within a particular time 
frame; in the case of a telephone company, for example, it 
would be a measurement of the number of telephone calls it 
can presently complete within a certain time frame. 


Question 2: 

Does productive capacity include land? 

Interpretive Response: 

For the purposes of Rule 3-17 land is not included in an 
enterprise’s productive capacity unless it is consumed in the 
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production process (in which case it would likely be depleted 
in the historical cost financial statements). 


Question 3: 

Does productive capacity include intangible assets? 
Interpretive Response: 

No. 


c. Approaches to Replacement Cost 

Facts: 

The rule requires disclosure of current replacement cost of 
productive capacity. This concept can be approached in a 
number of ways. 


Question 1: 

What approach to replacement cost is contemplated by the 
rule? 

Interpretive Response: 

There is no simple concept of replacement cost which will 
be applicable in every circumstance. In general, replacement 
cost of productive capacity means the cost of replacing 
capacity within the existing business framework of the enti- 
ty. Thus replacement cost does not generally contemplate a 
single time complete replacement of each of the specific 
totally ignoring the structure of the business as it exists. 
Neither does it mean replacement of each of the specific 
assets currently owned unless that is the way in which the 
business generally replaces its capacity. Rather, replacement 
costs should be based on the entity's normal approach to 
replacement of capacity. 


Question 2: 

Does this approach require the re-engineering of productive 
capacity so as to determine replacement cost? 
Interpretive Response: 

Some re-engineering would normally be necessary even 
though a complete re-engineering of the entire productive 
capacity would seldom be required. 


In requiring registrants to report the replacement cost of 
their productive capacity, it was not the Commission's intent 
to require a de novo approach to their business. Beside 
being impractical it would be unrealistic in that the productive 
capacity would rarely be replaced in that fashion. One major 
public utility described their approach (which the staff 
believes is reasonable)- as follows: 


“In determining replacement cost data, these companies 
performed an asset-by-asset evaluation to determine the ap- 
propriate replacement vehicle. It was assumed that each 
asset was replaced with the most up-to-date plant available 
on December 31, 1974. No attempt was made to re- 
engineer or re-design the existing plant as a total integrated 
system since the assumptions underlying such an approach 
would be totality unrealistic, i.e., future replacement of plant 
will occur on an asset-by-asset basis and not in totallity. The 
approach followed results in replacement cost data which 
realistically measures the economic worth of our productive 
Capacity.” 


In those situations where management intends to replace 
existing productive capacity through consolidation of 
operating units, then the replacement cost data should 
reflect this intent. 

Question 3: 
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Where the registrant does not intend to replace particular 
elements of productive capacity (such as a plant), does dis- 
closure of replacement cost of that element have to be 
made? 

Interpretive Response: 

In general, as long as the company intends to maintain its 
total productive capacity, disclosure of replacement costs 
should be made even if particular elements which currently 
make up that capacity are not going to be replaced. If the 
company intends to reduce its capacity materially through 
the abandonment or sale of significant facilities, disclosure 
of the facts, amounts and circumstances may be made in 
lieu of providing replacement cost data under the exception 
included in Rule 3-17(c). 


2. General 

a. Recognition of Uncertainties in Estimation 

Facts: 

It is clearly recognized that the data required to be presented 
are dependent upon many subjective judgments and that es- 
timates by different people will vary. 


Question: 

Is a single number required to be presented in answer to the 
required amount? 

Interpetive Response: 

No. Data may be stated in terms of ranges. Where 
necessitated by the degree of uncertainty, registratns should 
supplement the description of methods used with discussion 
of the facts causing the inherent imprecision of the data. 


b. Disclosure in Annual Reports to Shareholders 

Facts: 

The effect of Rules 14a-3(b)(2) and 14c-3(b)(2) of the Proxy 
Rules is to require that financial statements contained in An- 
nual Reports to Shareholders not vary significantly from 
financial statements contained in reports filed with the Com- 
mission. 


Question: 

Does the staff believe the information required by Rule 3-17 
must be included in the Annual Report to Shareholders? 
Interpretive Response: 

The staff believes that financial statements in the annual 
reports of registrants required to comply with Rule 3-17 
should inform investors about the impact of changes in the 
prices of specific goods and services on the company, but it 
recognizes that the specific data required by the rule will be 
used primarily by sophisticated investors and professional 
analysts who can be expected to avail themselves of the 
company’s 10-K report. It is the staff's view, therefore, that 
all of the information need not be included in the Annual 
Report to Shareholders. It would be satisfactory if the notes 
to the financial statements contain a generalized description 
of the impact of changes in the prices of specific goods and 
services on the registrant and a reference to the replacement 
cost data contained in the 10-K. Such a generalized descrip- 
tion need not contain any specific quantitative data. 


c. Furnishing of Data in Supporting Financial Statements 
Facts: 

Separate financial statements of subsidiaries (both con- 
solidated and unconsolidated) and of companies in which a 
registrant has an equity interest are required to be filed un- 
der certain conditions. 
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Question: 

Should financial statements of such entities include replace- 
ment cost data? 

Interpretive Response: 

Yes, unless they are exempt by virtue of having inventories 
and gross property, plant and equipment under $100 million 
or 10% of total assets (measured by reference to the 
amounts in the separate financial statements of the sub- 
sidiary or investee). 


d. Effect of Pooling of Interests on Reporting Requirements 
Facts: 

A company presently exempt by reason of size may lose that 
exemption by participating in a business combination. 


Question: 

If, as a result of a pooling of interests, the combined entity's 
aggregate inventories and gross property, plant and equip- 
ment at the beginning of the fiscal year exceeds $100 
million and 10% of beginning of the year combined total 
assets, will the combined entity be required to disclose 
replacement cost information? 

Interpretive Response: 

Yes, the combined company is required to include replace- 
ment cost data at its first fiscal year end because it did not 
meet the exemptive requirements at the beginning of that 
fiscal year. 


3. Replacement Cost of Inventories 

a. Inventory Supply Contracts 

Facts: 

A company may have contracts for the purchase of inventory 
at a price substantially different from current replacement 
cost. 


Question: 

Should the company use the contract price or current 
market price in arriving at the current replacement cost of its 
total inventory? 

Interpretive Response: 

If the contract runs for a long term (e.g., more than two 
years beyond the balance sheet date), the company should 
use the contract price in the calculation. It should disclose 
the nature and terms of the contract if the inventory ac- 
quired is a substantial input to the production process. If the 
supply contract has only a short time to run and the price 
paid varies materially from year-end market prices, the year- 
end market prices should be used in determining replace- 
ment cost. 


b. Alternative Methods 

Facts: 

Frequently the FIFO method of computing year-end inven- 
tories will approximate the replacement cost of such inven- 
tories and the LIFO method of computing cost of sales will 
approximate the replacement cost method of computing 
cost of sales. 


Question: 

Are such methods acceptable substitutes for replacement 
cost? 

Interpretive Response: 

Any method will be acceptable if it results in amounts which 
do not materially differ from amounts computed using 
replacement cost. However, it will not be acceptable to 
simply use FIFO and LIFO amounts without assuring that 


they do not differ materially from replacement cost amounts. 


c. Obsolete or Discontinued Inventory 

Question: 

Is it necessary to compute replacement cost on obsolete or 
discontinued inventory items? 

Interpretive Response: 

No. Obsolete or discontinued inventory items should be set 
forth separately and not included in replacement cost 
calculations. These items are not part of the continuing 
production process and thus are not essential io continuing 
business operations. 


4. Cost of Sales on Replacement Cost Basis 


a. Use of Year-End Costs 

Facts: 

Rule 3-17(b) requires that replacement cost basis cost of 
sales be computed “by estimating the replacement cost of 
goods and services sold at the time when the sales were 
made.” 


Question 1: . 

Is it acceptable to compute replacement cost basis cost of 
sales on the basis of year end costs? 

Interpretive Response: 

Computing cost of goods sold on the basis of end-of-period 
replacement cost of all goods sold during the period will not 
meet the objectives of this disclosure since it would not 
provide information about the relationships between sales 
during the reporting period and cost of sales at the time 
when such sales were made and thus would not indicate the 
impact of price changes on operations during the period. To 
the extent that the relationships which exist on a replace- 
ment cost basis during the period are not indicative of the 
relationships existing at the end of the period or which are 
anticipated, such facts should be disclosed. 


Question 2: 

ls it acceptable to estimate replacement cost data for cost of 
sales on the basis of average cost levels throughout the year 
rather than by trying to calculate replacement cost at the 
time sales were made? 

Interpretive Response: 

Yes. Various methods of estimating and approximating may 
be appropriate based on the facts of each case. Registrants 
should disclose their methods of estimation. 


5. Limited Use Assets 

Facts: ; 

Many assets may relate only to a one-time project such as a 
construction contract for a contractor or a research and 
development project for a company in a high-technology in- 
dustry. Other assets may be so unique that their replace- 
ment cost is not relevant (e.g., art objects, highly successful 
motion pictures, etc.) 


Question: 

ls replacement cost data on such assets required? 
Interpretive Response: 

There is no one answer that will cover all situations; each is 
dependent upon the circumstances. For example, if a 
building contractor engages in a number of similar projects 
and transfers personnel and equipment from one project to 
the next, replacement cost concepts appear appropriate. 
However, if equipment is assembled to complete a single 
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project and it appears that management will dispose of the 
equipment upon completion because it will have no further 
use for it, then using a historical cost basis may be ap- 
propriate. Accordingly, individual projects must be assessed 
to determine if they give rise to a unique, one-time operating 
cycle relative to the particular business. Historical cost may 
be appropriate only when existing projects would not or- 
dinarily be replaced with other similar projects. 


To the extent that cost of sales in the historical financial 
statements includes costs of individual projects of a unique 
sort which do not require the acquisition of goods and ser- 
vices which are regularly used in the registrant's production 
process, such as is the case in many research projects, the 
historical cost of these projects should be used. If, however, 
such projects require the use of standard inputs acquired 
during the course of the project, current input cost data 
should be developed even if the products are unique or un- 
usual in nature. 


The value of specific assets which are highly unique in their 
economic and operational! characteristics (such as the ex- 
amples given) is frequently unrelated to their replacement 
costs. In such instances, these assets may be reported at 
historical cost. Disclosure of the current value of such assets 
may be useful to investors and is encouraged, but it is not 
required by this rule. In any instance where historical cost 
data are given in lieu of replacement cost, there should be 
full disclosure of the amounts and the reason replacement 
cost data are not given. 


6. Replacement Cost of Productive Capacity 


a. Minor and Expensed Assets 

Facts: 

Many companies expense minor assets (e.g., tooling which 
over a period of time may accumulate to a material amount. 


Question: 

Should such items be considered in determining the replace- 
ment cost of an enterprise’s productive capacity? 
Interpretive Response 

Generally the staff believes that the basis of reporting 
replacement cost data should be the same as that used for 
historical cost data. However, if such amounts are signifi- 
cant, and management believes that their disclosure would 
be useful to investors, the replacement cost should be 
reported separately and the fact that such amounts have not 
been included in historical cost property, plant and equip- 
ment should be disclosed. 


b. Fully Depreciated Assets 

Facts: 

Registrant has assets which are still in use although fully 
depreciated. 


Question 1: 

In complying with the requirements of Rule 3-17(c) should 
the replacement cost of fully depreciated assets be dis- 
closed? 

Interpretive Response: 

Yes. The rule requires that the replacement cost (new) of 
productive capacity be disclosed and since these assets are 
still a part of productive capacity, their replacement cost 
(new) should be disclosed. 
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Question 2: 

Should depreciation expense computed on a replacement 
cost basis be adjusted to reflect depreciation for fully 
depreciated assets still in use? 

Interpretive Response: 

The disclosure required by Rule 3-17(d) of “the amount of 
depreciation which would have been accrued if it were es- 
timated on the basis of current replacement cost’’ would not 
be changed but if such assets were significant in amount, 
the registrant presumably would conclude that supplemental 
information should be given in responding to the re- 
quirements of Rule 3-17(f). Such disclosure might include 
an estimate of the amount of depreciation which would have 
been accrued if fully depreciated assets were still being 
depreciated at a rate reflecting current estimates of their 
economic life. 


7. Depreciation on Replacement Cost Basis 


a. Use of Straight-Line Method 

Facts: 

Rule 3-17(d) requires that depreciation based on average 
current replacement cost shall be calculated using a 
straight-line method if depreciation is recorded on a time ex- 
pired basis in the historical cost financial statements. 


Question 7: 

Where historical cost depreciation is calculated on an 
accelerated basis can the replacement cost depreciation also 
be calculated on this same basis? 

Interpretive Response: 

Depreciation expense calculated on an accelerated basis 
may be disclosed, but the amount calculated on a straight 
line basis must also be presented. 


Question 2: 

When replacement cost for the current year is different from 
the previous year, should the prior year’s depreciation on a 
replacement cost basis be restated? 

Interpretive Response: 

No. Although total depreciation may need to be adjusted to 
arrive at depreciated replacement cost, (as required by Rule 
3-17(c)), the amount shown for the preceding year, based 
on that year’s current replacement cost, should not be 
restated. 


Question 3: 

Can average current replacement cost depreciation be 
calculated using beginning and end of year amounts for 
depreciable productive capacity? 

Interpretive Response: 

Yes, and approximations may be used for assets acquired 
during the period. 


b. Economic Lives 

Facts: 

Rule 3-17(d) requires that replacement cost depreciation 
calculations be based generally on economic lives used in 
calculating historical cost depreciation. 


Question: 

Should estimates of economic life be changed for purposes 
of computing replacement cost depreciation when its 
appears that the estimates being used for historical cost 
depreciation are no longer accurate? 

Interpretive Response: 
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Generally accepted accounting principles require that when 
the original estimate of economic life used for purposes of 
calculating depreciation no longer reflects the current es- 
timate of the useful life of the asset, the life used in the 
calculation should be changed to reflect up-to-date es- 
timates and the remaining undepreciated cost of the asset 
should be allocated on a systematic and rational basis over 
the remaining life. Therefore, any change in economic life 
should not result from replacement cost requirements but 
from changing estimates of economic conditions relating to 
the asset. The rule does not contemplate any special review 
of economic lives not otherwise required. 


Facts: 

In estimating the replacement cost of productive capacity, 
the registrant has assumed the replacement of current 
equipment with technologically more advanced equipment 
which is expected to have a longer life than the equipment 
which it replaces. 


Question: 

In computing replacement cost depreciation, should the 
economic life of the new equipment or the equipment being 
replaced be used? 

Interpretive Response: 

Rule 3-17(d) provides that in making the calculation, 
economic life used in calculating historical cost depreciation 
“shall generally be use.” In most cases, therefore, the life of 
the equipment being replaced should be used with ap- 
propriate disclosure of the possible effect on cost of the 
longer economic life of new equipment. If a registrant feels 
that because of unusual circumstances such an approach 
would distort the data presented in terms of the objectives 
articulated by the Commission for requiring the disclosure, it 
may make the basic calculation on the basis of the economic 
life of the new equipment with full disclosure of the reasons 
for this decision and its effect on the data presented. It 
should be noted that if the new equipment provides for a 
substantial increase in productive capacity due to 
technological improvement, this fact should be taken into 
consideration in making the calculation of replacement cost 
depreciation applicable to current productive capacity. For 
example, if the new equipment costing twice the historical 
cost of current equipment would produce twice as many 
goods, there would be no change in depreciation based on 
replacement cost as compared to historical cost. Under 
some circumstances, an increase in economic life may be 
considered to be an increase in productive capacity. 


c. Example of Depreciation Computations 
Facts: 
Assume the following: 





Year 
1 2 3 

Replacement cost of 

new asset having three 

year life: 

Beginning of year $100 $140 $160 
End of year 140 160 200 
Average for the year 120 150 180 


Question: 

What are replacement cost depreciation expense and ac- 
cumulated depreciation for each of the three years? 
Interpretive Response: 

The amounts are as follows: 


Year 





Depreciation expense 
Rule 3-17(d) (computed 
as 1/3 of average 
replacement cost for 
the year) $40 $50 $60 
Accumulated deprecia- 
tion (computed as pro- 
portion of end of year 
replacement cost which 
has expired i.e, 1/3, 
2/3, 3/3) 47 107 200 
Depreciated replacement 
cost for Rule 3-17(c) 
(end of year replace- 
ment cost less accumu- 
lated depreciation) 93 53 -0- 

it should be noted that in the example given depreciation ex- 
pense does not total to accumulated depreciation; in year 1 
there is a $7 difference and in years 2 and 3 there is a 
cumulative difference of $17 and $50, respectively. These 
amounts, frequently referred to as “backlog depreciation,” 
are not includable in replacement cost depreciation expense 
for purposes of Rule 3-17(d). 


8. Disclosure of Methods and Other Information 


a. General 

Facts: 

Some companies may wish to include information not re- 
quired by Rule 3-17(a)-(d) because they believe it is 
necessary to avoid giving misleading implications or is 
otherwise useful to investors. 


Question: 

Is there any limit as to the type .of additional information 
which may be included? 

Interpretive Response: 

No. Where registrants believe information such as historical 
relationships between cost changes and changes in selling 
price or difficulty and related costs which might be ex- 
perienced in replacing productive capacity is necessary or 
desirable they are encouraged ot include it. These examples 
are not meant to be limiting. The staff will not object to any 
reasonable supplemental information including complete 
financial statements. It may be useful, however, to discuss 
the matter with the staff if the company is considering some 
unique type of disclosure. 


b. Other Methods of Valuation 

Facts: 

Replacement cost is one of a number of methods designed 
to provide financial statement readers with information on 
the “value to the owners” of properties. Other methods fre- 
quently advocated (see the Report of the Inflation Account- 
ing Committee in the U. K., frequently referred to as the 
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“Sandilands Report’) are net realizable value (or current dis- 
posal value) of the asset and the present value of the ex- 
pected future earnings from the asset, sometimes referred to 
as ‘economic value.” Various theoretical systems of finan- 
cial reporting have been developed using one or more of 
these methods of valuation. 


Question: 

Will the staff accept a basis of valuation other than replace- 
ment cost? 

Interpretive Response: 

The staff believes all registrants should disclose replacement 
cost data. However the staff will not object if these data are 
supplemented by data setting forth the net realizable value 
and/or the “economic value” of properties, provided that the 
basis for such data is fully disclosed. 


c. General Price Level 

Question: 

Rule 3-17 only requires replacement cost data related to 
certain assets. Is it permissible to supplement such data 
with general price level information on monetary assets and 
liabilities or to include complete or condensed financial 
statements restated in units of general purchasing power of 
selected data taken from such restated statements? 
Interpretive Response: 

In issuing Rule 3-17 it is not the Commission's intent to 
preclude registrants from presenting financial data in units of 
general purchasing power. If management believes such in- 
formation is useful it may be included, either in statement or 
capsule form. Management may also wish to state separate- 
ly that portion of the change in the replacement cost of in- 
ventory or property, plant and equipment that can be com- 
puted by reference to a change in the general purchasing 
power of the currency unit. 


9. Miscellaneous 
a. Foreign Operations 


Question: 

How should replacement cost calculations to be made for 
foreign entities? 

Interpretive Response: 

In the case of entities whose operations are denominated in 
foreign currencies, replacement cost calculations should be 
made on the basis of current costs in those currencies. In 
translating those data for purposes of the disclosures re- 
quired under this rule, the exchange rate at the balance 
sheet date should be used for asset balances while the rates 
during the period should be used for computing expenses 
recognized during that period. 


10. Applicability of Rule 


a. Exemptions 

Facts: 

The rule permits delayed application for mineral resource 
assets and certain foreign assets. 


Question: 

What are ‘mineral resource assets’? 

Interpretive Response: 

These are the costs shown on the balance sheet which are 
directly associated with mineral reserves. It would not in- 
clude the cost of mining equipment, pumps, tanks, gathering 
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systems and similar assets. 


b. Applicability to 1975 
Facts: 

Rule 3-17 requires certain data to be furnished for “each 
fiscal year end for which a balance sheet is required” and 
other data for “the two most recent fiscal years.’ 


Question: 

Is replacement cost data required for financial statements 
for fiscal years ending prior to December 25, 1976 when 
such statements are included on a comparative basis 
together with those of subsequent periods? 

Interpretive Response: 

No. In 1976 financial statements, therefore, these data need 
not be presented on a comparative basis for 1975. 


c. Delayed effectiveness for mineral resource assets and 
certain foreign assets 

Facts: 

Replacement cost data for mineral resources and assets 
located in certain foreign countries are not required to be 
disclosed in financial statements for years ending prior to 
December 25, 1977. Assume the following: 


Book value at beginning of 
year ended December 31, 
1976 





Aggregate of inventories 
and gross property, plant 
and equipment: 


Located in North America 
and countries within the 
European Economic Com- 
munity $90,000,000 


Located elsewhere $50,000,000 


Total consolidated assets $200,000,000 

Question: 

Inasmuch as the aggregate of inventories and gross proper- 
ty, plant and equipment located within North American and 
countries within the European Economic Community is less 
than $100 million, may all replacement cost disclosures for 
the year ending December 31, 1976 be omitted? 
Interpretive Response: 

No. The size test exemption is based upon the aggregate of 
inventories and gross property, plant and equipment as dis- 
played in the consolidated financial statements at the begin- 
ning of the year ($140 million in the above example). In the 
example given, replacement cost data for the inventories 
and gross property, plant and equipment located in North 
America and countries within the European Economic Com- 
munity must be disclosed. The same approach would apply 
to the exclusion of mineral resource assets in 1976. 
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PRIVACY ACT 
Release No. 3/March 22, 1976 


In the Matter of Request of 
PHILIP J. GOLDBERG 


pursuant to the Privacy Act for 
access to Commission records 


ORDER AFFIRMING DENIAL OF REQUEST 


On February 9, 1976, the Commission received the appeal 
of Philip J. Goldberg, from the denial of the Commission's 
Privacy Act Officer of his request, made pursuant to the 
Privacy Act of 1974,’ for access to records in the Com- 
mission’s possession pertaining to “all relationships 
between [him] and the companies that [he] was closely 
associated with during the years of 1957 through the pre- 
sent day and the titles of banks, insurance companies, in- 
dividuals, etc.” The Commission has reviewed the deter- 
mination of the Privacy Act Officer and has decided to affirm 
it for the reasons set forth below. 


The Privacy Act of 1974 provides, among other things, an 
individual with the right to gain access to records or informa- 
tion pertaining to him which are maintained by Federal 
agencies, 5 U.S.C. 552a(d)(1).? 


The Office of Management and Budget in discussing the 
subsection (d)(1) in its Privacy Act Guidelines? states 


This language further suggests that the Congress did 
not intend to require that an individual be given access 
to information which the agency does not retrieve by 
reference to his or her name or some other identifying 
particular. See subsection (a)(5). If an individual is 
named in a record about someone else (or some other 
type of entity) and the agency only retrieves the por- 
tion pertaining to him by reference to the other per- 
son's name (or some organization/subject identifier), 
the agency is not required to grant him access. Indeed, 
if this were not the case, it would be necessary to es- 
tablish elaborate cross-references among records, 
thereby increasing the potential for privacy abuses.’ 


In the course of a Commission investigation names of 
numerous individuals are included in transcripts, cor- 
respondence, evidentiary materials and other documents 
which comprise an investigatory file. Thus, if references to 
information about an individual cannot be retrieved by ready 
reference to either the individual's name or some other iden- 
tifying symbol, that information is not a record within a 
system of records maintained by the agency, within the 
Act's definition of ‘‘record” and “system of records.” 


In the instant matter, the staff has reviewed its files in con- 
nection with Mr. Goldberg’s prior Freedom of Information 
Act (“FOIA”) requests. All information which can be retriev- 
ed by ready reference to Mr. Goldberg's name has been 
retrieved and has been or is being made available to him, ex- 
cept for those documents exempt from disclosure under the 
FOIA and the Privacy Act. It does not appear that his Privacy 
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Act request presents any new matters for consideration. 
Accordingly, IT IS ORDERED that the request of Philip J. 
Goldberg For access to records pertaining to him contained 
in certain systems of records is hereby denied. 


By the Commission 


George A. Fitzsimmons 
Secretary 





‘Public Law 93-579, 93d Cong., December 31, 1974. 
2 Subsection (d)(1) of section 552a provides 


“(d) Access to Records - Each agency that maintains a 
system of records shall - (1) upon request by any in- 
dividual to gain access to his record or to any informa- 
tion pertaining to him which is contained in the 
system, permit him and upon his request, a person of 
his own choosing to accompany him, to review the 
record and have a copy made of all or any portion 
thereof in a form comprehensive to him except that 
the agency may require the individual to furnish a 
written statement authorizing discussion of that in- 
dividual’s record in the accompanying person's 
presence... .” 


3 Congress specifically directed the Office of Management 
and Budget to promulgate guidelines and regulations for use 
by agencies in complying with certain provisions of the 
Privacy Act. See Section 6(1) of the Privacy Act. These 
guidelines are published in 40 Federal Register p. 28949 - 
28978 (July 9, 1975). 


‘/d. at 40 F.R. 28957. 
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